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FELDMAN, Justice
11 Applying the rule of Frye v. United States, 293 F. 1013

(D.C. Gr. 1923), thetrial judge entered an order precludi ng “expert
testinmony of Plaintiff’s alleged repressed nenory.” W granted revi ew
to clarify Rule 702, Arizona Rules of Evidence, which governs the
adm ssion of opinion testinony.

12 The construction and application of Rule 702 has becone
an i ssue of nationw de concern following the United States Suprene

Court’s opinion in Daubert v. Merrell Dow Pharmaceuticals, 509 U S.

579, 113 S. Ct. 2786 (1993). Daubert and its progeny reject the Frye
test and construe Rule 702, Federal Rules of Evidence, to create a
“gat ekeeper” function for federal judges. The question of whether

to apply Frye or Daubert to Ariz.R Evid. 702 appears wi th increasing

frequency and creates uncertainty inthis and nany ot her cases pendi ng
in our trial courts. To settle this policy question for Arizona
courts, we take therare step of reviewing the propriety of thetrial

court’s interlocutory order. See Piner v. Superior Court, 192 Ari z.

182, 184-85, 962 P.2d 909, 911-12 (1998); Summerfield v. Superior
Court, 144 Ariz. 467, 469, 698 P2d 712, 714 (1985). W have

jurisdiction under Arizona Constitution art. VI, 8 5(4).

FACTS AND PROCEDURAL HI STORY
13 Ki mLogerquist (Plaintiff) alleges that her pediatrician
(Def endant) sexually abused her on several occasions between 1971
and 1973, when she was eight to ten years old. Plaintiff further
al | eges t hat she had ammesi a about those events until 1991, when her
menory was triggered by watching a tel evision commercial featuring

a pediatrician. She sought “to introduce evidence, through expert



testi nony, that severe chil dhood trauma, includi ng sexual abuse, can
cause a repression of nmenory, and that in later years this nenory
can be recalled with accuracy.” Mnute Entry Order, June 11, 1998,
at 1 (hereafter June 11 Order).

14 Over objection, thetrial judge granted Defendant’s notion
that a Frye hearing be held to assess the admissibility of expert
testinmony regardi ng repressed nenory. Two experts testifiedat this
heari ng. Plaintiff called Dr. Bessell van der Kolk, a clinical
psychi atri st who speci alizes in dissociative amesia. He testified
regardi ng the | arge nunber of patients who alleged such phenonenon
and about his diagnoses of dissociative amesia or post-traunatic
stress disorder in such patients. He would testify, anong other
t hi ngs, that hi s experi ence and observati ons over many years, together
withthe extensiveliterature onthe subject, have |l ed hi mt o concl ude
t he phenonenon exists in sonme patients. Defendant’s expert, Dr.
Ri chard Ki hlstrom a research psychologist, testified there were
serious flaws in the many studi es supporting repressed nenory and
cited other studies finding trauma usually enhances nenory rat her
t han causes amesia. Doctor Kihlstromdid not, however, have any
personal experiencetreating or dealingwth peopleclaimngtosuffer
fromrepressed nenory; nor had he participated in any studies on
trauma’ s effect on nenory.

15 After a lengthy hearing, the trial judge determ ned the
“theori es advanced by Plaintiff’ s experts are not general |y accept ed
inthe relevant scientific community of trauma nmenory researchers.”
June 11 Order, at 4. The judge therefore “ORDERED excl udi ng expert
testinmony of Plaintiff’s alleged repressed nenory, and Plaintiff’s

theory that such evidence can be recalled with accuracy.” Id.



16 Because this interlocutory order was not appeal able,
Plaintiff sought review by special action in the court of appeals.
See Rul e 1, Arizona Rul es of Procedure for Speci al Actions. The court
of appeal s declined jurisdiction, and Plaintiff sought reviewby this
court. W granted review for the reasons stated at the begi nning
of this opinion, allowed supplenental briefing, and heard oral
argunent. The first question accepted for revi ew was whet her Frye
or Daubert applied. W conclude Frye was i napplicable and reject
Daubert as it has been interpreted in the cases that have foll owed

it.! W now vacate the order excluding expert testinony.

DI SCUSSI ON
A Contentions of the parties
17 Plaintiff contends the June 11 Order, based on the Frye

principle, is incorrect because Frye is inapplicable. |f the Frye
test were applicable to the evidence Plaintiff seeks to adduce,
Plaintiff argues that it should be discarded in favor of Daubert’s
test of reliability. Defendant, on the other hand, believes that
Frye appliestothetestinony andthe trial judge correctly concl uded
t he princi pl es expl ai ned by Doct or van der Kol k had not gai ned gener al
acceptance, so that expert testinony regardi ng these principles was

thereforeinadm ssible. Inthe event Fryeis foundto beinapplicable

! The second questi on accept ed was whet her, assum ng Frye appl i ed,
the trial judge abused his discretion by concluding the theory of
repressed nmenory, post-traumatic stress disorder, or dissociative
ammesia did not neet the general acceptance test. The cases have
split onthat question. See Martone di ssent at § 81. Fromthe record,
one m ght conclude that in finding alack of general acceptance, the
j udge gave undue wei ght to the views of research psychol ogi sts and
toolittle to those of clinicians —psychiatrists and psychol ogi sts
—who work inthe field. But we need not resol ve the probl embecause
we concl ude that Frye was inapplicable.

4



or i s abandoned by this court, Defendant argues that the Daubert test
shoul d be applied and the trial judge had di scretion as “gat ekeeper”
to preclude the evidence.

18 O her courts have reached conflicting decisions on these

guestions. See, e.g., Shahzade v. G egory, 923 F. Supp. 286 (D. Mass.

1996) (appl yi ng Daubert but findi ng general acceptance and adm tti ng
evidence); Wlsonv. Phillips, 86 Cal.Rptr.2d 204 (App. 1999) (FErye

i napplicable, testinmony like Dr. van der Kol k’ s adm ssi bl e under expert

evidence rule); Doe v. Schults-Lewis Child &Fanily Serv., Inc., 718

N.E. 2d 738, 750 and n.1 (I nd. 1999) (applying Daubert but refusing

“to declare repressed nenory syndrone unreliable”); New Hanpshire
v. Hungerford, 697 A 2d 916 (N. H. 1997) (appl yi ng Frye and precl udi ng
evi dence); New Mexico v. Al berico, 861 P.2d 192 (N.M 1993) (appl yi ng

Daubert but findi ng general acceptance and adm tting evi dence); Rhode

Island v. Quattrocchi, 1999 W. 284882 (R |. Super. April 26, 1999)

(appl yi ng Frye and precl udi ng evi dence); Muriarty v. Garden Sanctuary
Church of God, 511 S. E. 2d 699 (S. C. App. 1999) (dissociative amesi a

or repressed nenory syndrone val i d t heory under Sout h Carol i na standard

for adm ssion of scientific evidence).

B. Proceedings in the trial court
19 W think it necessary to focus on the preci se controversy
as defined by the record before the trial court. Plaintiff’s

conplaint, filed nore than twenty years after the incidents and ten
years after Plaintiff becane an adult, initially raised questions
regarding tineliness. Thetrial judge first granted Defendant’s notion
to dismss on the basis that the action was barred by the statute

of limtations. Qur court of appeals reversed that order, w thout



resol ving the Frye i ssue, and remanded f or proceedi ngs not i nconsi st ent

with its opinion. Logerquist v. Danforth, 188 Ariz. 16, 23-24, 932

P.2d 281, 288-89 (App. 1996). We denied review, with Justice Martone
voting to grant.

110 On remand, and after extensive discovery, Defendant filed
a Motion for Evidentiary Hearing Pursuant to Frye v. United States
(hereafter Frye Motion). Defendant argued that Plaintiff’s caseis
based on scientific theories that are not readily accepted by the
medi cal and scientific comunities. Further, he contended t he nenori es
al | eged were not real or accurate but had been di storted, inplanted,
or suggested by inproper techniques used by the physician and
psychol ogi st treating Plaintiff for enotional probl ens. Because the
“medical community is unwilling to nmake a statenent that there is
scientific foundation for the accuracy of Ms. Logerquist’s clains,
it would be i nappropriate to allowher to proceed forwardto trial.”
Frye Mdtion at 14 (enphasis added).

111 In response, Plaintiff objected to a Frye hearing. As
permtted by Ariz. R Evid. 702, Plaintiff’s treating doctors would
testify to experience and observation with this and many ot her cases
deal ing with repressed nmenory, dissociative amesi a, and post-traunatic
stress disorder. Even if they gave general testinony based on the
literature covering the subject, and if such testinony were subj ect
to Frye, they could show general acceptance need not be non-
controversial or universal. Concedingthat not all allegedly recovered
menories are accurate or truthful, Plaintiff argued that the question
of the accuracy and credibility of her recollectionwas for the jury.
112 In his reply to Plaintiff’s response to the Frye Mti on,

Def endant argued that:



Plaintiff all eges she suffers fromdi ssoci ative
amesia. . . . The manual in which ‘D ssociative
Ammesi a’ is defined al so indicates:

There are no tests or set of
procedures that i nvari ably di stingui sh
Di ssoci ati ve Ammesi a fromMal i ngeri ng,
but individuals with Dissociative
Ammesi a usual | y score hi gh on st andard
nmeasures of hypnotizability and
di ssoci ative capacity. Mal i nger ed
ammesiais nore common i nindividuals
presentingw th acute, florid synptons
In a context in which potential
secondary gain is evident — for
exanpl e, financial or | egal problens

Care nust be exercised in eval uating
the accuracy of retrieved nenories,
because the informants are often
hi ghly suggestible. There has been
consi derabl e controversy concerning
ammesia rel ated to reported physi cal
or sexual abuse, particularly when
abuse is alleged to have occurred
during early childhood. Sone
clinicians believethat there has been
an underreporting of such events,
especially because the victins are
often children and perpetrators are
inclined to deny or distort their
actions. However, other clinicians
are concerned that there nay be
overreporting, particularly giventhe
unreliability of chil dhood nmenori es.
There is currently no nethod for
establishing wth certainty the
accuracy of such retrieved nmenories
in the absence of corroborative
evi dence.

Reply in Support of H's Mdtion for Evidentiary Hearing Pursuant to
Frye (quoti ng AVER CAN PSYCHI ATRI C ASSOCI ATI ON, DI AGNCSTI C AND STATI STI CAL VANUAL
OF MENTAL DisorDERS |V 8§ 300.12 (1994) (hereafter DSM1V)).

113 These pl eadi ngs were foll owed by a veritable blizzard of
paper. Having received a witness |ist nam ng Doctor van der Kol k
as Plaintiff’s i ndependent (non-treating) expert, Defendant sought

by nmotion to preclude Doctor van der Kol k fromtestifying about the



results of animal studies. A separate notion sought to preclude the
doctor fromgiving any testinony that relied on his own clinical
experience. These were acconpani ed by a notion to preclude Doct or
van der Kolk fromrelying onthe literature listed in his letter to
Plaintiff’s counsel.? Defendant al so noved to precl ude the testinony
of Plaintiff’s treating doctors, sought an order permtting himto
provi de additional material to assist the court in its evaluation
of Doctor van der Kol k’s testinony, and noved to stri ke an affidavit
filedinoppositionto Defendant’s notion for summary j udgnent because
it contained expert opinion.
114 Def endant ar gued that expert opi ni on was i nadm ssi bl e, no
matter what its basis or the subject towhichit was directed —whet her
repressed nenory, dissociative ammesia, or post-traumatic stress
di sorder. Defendant naintained that viewin arguing to this court.
Plaintiff’s position, onthe other hand, was set forth in her response
to Defendant’s Menorandum to Assist the Court in Evaluating the
Adm ssibility of Expert Evidence:
Thi s Response shows t hat Dr. van der Kol k’ s

per sonal experiences and observationsintreating

hundr eds of survivors of chil dhood sexual abuse

(CSA) that have total or partial ammesia of the

CSA are not subject to the Frye rule. The

Response wi | | further showthat Dr. van der Kol k

should be allowed totestify . . . that when sone

CSAvi ctinms do have del ayed nenories, that their

menories are as reasonably accurate as nor nal
menories, if not better.

2 That literature is quite conservative, consisting of a long
list of references to articles witten by qualified authorities and
published in authoritative texts such as the DSM 1V, peer-revi ewed
Ameri can journal s such as CowREHENSI VE PSYCH ATRY (an article on post-
traumati c stress disorder in Vietnam veterans) and HARVARD REvI Ew CF
PsycHi ATRy. Listed al so were authoritative foreign publications such
as ReEVUE CGENERALE DES SclENCES (France), Lancer (Britain), and the
Proceedi ngs of the Royal Society of Medicine (Britain).
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115 Doctor van der Kol k’s February 8, 1998 |letter to counsel
gi ves an even better picture of what Defendant sought to preclude:

| hereby accept you[r] invitation to testify
Coe | intend to testify that ammesia for
traumati c experiences, including for sexual
abuse, has been docunented i n nunerous scientific
reports for over acentury, and that this notion
is, in fact, so well accepted in the rel evant
scientific community that it has not only been
incorporated in the Diagnostic and Stati stical
Manual of Mental Disorders of the Anmerican
Psychi atric Associationw thinthe very criterion
set for Post Traunmatic Stress Di sorder, but al so
under a separate rubric of D ssociative Amesi a.
It has been further anplified in the official
stat emrent of the Anerican Psychiatric Associ ation
on Menories of Chil dhood Sexual Abuse. | amthe
Director of the Trauma Center in Brookline, MA
whi ch specializes inthe treatnent and research
of i ndividual s who suffer fromthe psychol ogi cal

effects of trauma. | have conducted nunerous
studi es on the nature of the human response to
trauma, including specifically on nenory

processes in responses.

116 The l etter thenlisted sone of the articl es and books Doct or
van der Kol k planned to rely on in his testinony. The extensive
bi bl i ography that foll owed has been described in footnote 2, supra.
I ncl uded were cites to seven itens witten by Doctor van der Kol k
hinsel f. Alnost all were articles published in prestigious, peer-
revi ewed j ournal s such as t he HARvVARD REvi EWCOF PSYcHI ATRY and t he AMVERI CAN
JOURNAL OF PsycHi ATRY. Doctor van der Kol k’s qualifications were al so
of record. See Appendix A They clearly establish his extensive
education, training, and experience in psychol ogy and psychi atry and
specifically in the study and treatnent of dissociative amesi a.

117 It is apparent we are not dealing with an al chem st
attenpting to change l ead i nto gol d or an astrol oger predictingevents
fromthe novenents of the stars but one of the | eading researchers
and authorities in behavioral science. It would be strange that a

wi tness so well qualified and experi enced would not be permttedto
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testify on an issue beyond the experience of the average juror.
Neverthel ess, the trial judge’ s June 11 Order was quite broad. He
first citedto DSM IV 8§ 300.12 “to support [Plaintiff’s] contention
that dissociative ammesia is generally accepted in the rel evant
scientific comunity.” However, the judge noted, that sane section
provides the cautionary note previously quoted in | 12. After
reviewing simlar cautionary notes in other studies, the judge
concl uded:

Finally, this Court has careful l y consi dered
the various studies relied upon by Plaintiff’s
expert. Studies in the area of the effect of
trauma upon nenory are in their infancy. This
Court has concl uded that these studies contain
serious nethodol ogical flaws, and that these
fl aws have prevented Plaintiff’s theory from
being generally accepted in the relevant
scientific community of trauma menory
researchers. These net hodol ogi cal flaws i ncl ude,
but arenot |imtedto, i nadequat e sanpl e si zes,
gender bi as, consi deration of other reasons for
| oss of nmenory (i.e., infantile amesia), and
per haps nost i nportantly, i ndependent
corroborationthat the event all eged to have been
forgotten, actually occurred.?

For the reasons set forth above, this Court
has concluded that the theories advanced by
Plaintiff’s experts are not generally accepted
inthe relevant scientific community of trauna
menory researchers. Therefore,

3 The trial judge was probably referringtolack of corroboration
in sone of the cases reported inthe literature; however, there nay
be corroborative evidence i nthe present case. Foll ow ng publication
of a newspaper article about this case, two wonen cane forward and
reported other acts al |l egedly comm tted by Def endant. Defendant noved
to preclude the wonen’ s testinony, claimngit was evidence of habit,
character, or propensity and excludabl e under Rules 403 and 404,
Ariz. R Evid. Plaintiff argued the evi dence was adm ssi bl e under Rul e
404 (¢)(1)(C. So far as we can tell, the notion was not rul ed on.
We do not address admissibility except tonotethat Rul e 404(c)(1)(C
applies in both civil and crimnal cases and pernits proof of other
acts of an aberrant sexual nature to prove propensity to commt the
act charged. It is often so applied in crimnal cases involving
al | eged sexual crines.

10



| T 1S ORDERED excl udi ng expert testinony
of Plaintiff’s alleged repressed nenory, and
Plaintiff’s theory that such evidence can be
recalled with accuracy.
June 11 Order (enphasis added).
118 As Defendant indicated at argunent, this order not only
precl uded Doct or van der Kol k’s testinony but effectively precluded
that of Plaintiff’s treating physicians. Even assumng Plaintiff
woul d be allowed to testify about her nenory, this left her in the
pragmatical |y i npossi bl e situati on of having no evi dence to support
her testinony but neverthel ess having to persuade the jury that she
had suf f ered di ssoci ati ve ammesi a and t hat her recal | coul d have been
accurate. On the other hand, Defendant woul d presumably be able to
call his expert totestifythat Plaintiff’s recollectionwas incredible
or, at best, inaccurate. The preclusion order, in other words, as
effectively took the case fromthe jury as if the judge had granted

sumary judgnment or directed a verdict. W turn, therefore, to

consider the legal propriety of the June 11 Order.

C. WAs Frye properly applied

119 By its own words, Frye appliestothe use of novel scientific
t heories or processes to produce results. At the outset, we note
that neither Plaintiff nor her |awers argue that any scientific
principle or process can be used to produce nenories that are al ways
or often accurate. As a matter of scientific principle, one may now
say that E al ways equal s M2, but Plaintiff does not claimthat sone
scientific process, theory, or fornmul a may be appliedto test whet her
her menori es of havi ng been nol ested are true and accur at e or whet her
the nenories were inmagi ned, suggested, inplanted, or even, to put

it tactfully, invented. One may or may not believe Plaintiff. The

11



effect of the June 11 Order is to practically ensure Plaintiff’s
testinmony will not be believed because she will not be allowed to
present expert evidence to descri be or support the possi bl e exi st ence
or diagnosis of repressed nenory or dissociative amesi a.

120 V¢ bel i eve, however, that thetruth of Plaintiff’s testinony
that she actually and accurately recall ed or renmenbered t he events,
as distinguished frominventing themor having had them suggested
or inplanted, is for ajury to decide. Wil e Defendant contends the
alleged loss of nenory and consequent delay in reporting nake
Plaintiff’s testinmny unworthy of belief, inthis, asinother cases,
Rule 702 allows Plaintiff to call expert w tnesses to explain her
behavi or follow ng the events all eged and to hel p the jury determ ne
whet her Plaintiff’s nmenories are real and accurate or inagi ned. W
have so held on just such issues in the crimnal |aw

121 InState v. Lindsey, for exanple, we dealt wi th the question

of expert testinony regardi ng “behavi or patterns of victins of ‘in-home
i ncestuous-type [child] nolesting.”” 149 Ariz. 472, 473, 720 P.2d
73, 74 (1986). The court of appeals noted that the evidence was
offered to explain why child victins of incest may not reveal the
events until long after the occurrence and why they nay recant. State
v. Lindsey, 149 Ariz. 493, 495-96, 720 P.2d 94, 96-97 (App. 1985).
The trial judge overrul ed defendant’s Frye objection to the opinion
evidence. Lindsey, 149 Ariz. at 476, 720 P.2d at 77. The Martone
di ssent nmakes nmuch of the fact that the expert testinony was based
on "recogni zed principles of social and behavioral science.” But
Doctor van der Kol k's testinony is simlarly based on principles of
soci al and behavi oral science recognized by clinicians. There was

no Frye hearingin Lindsey. Defendant’s Frye objection was overrul ed
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because t he judge “det erm ned Doct or Baker was qualified to testify
because she had practiced” in the field, “saw patients” suffering
from child sexual abuse, consulted with state agencies and case
wor kers, and nade “deci sions and plans on specific cases [as well
as doi ng] psychol ogi cal eval uation of child victins and [ havi ng] seen
over 100 victinms, nostly inthe fam|ly-type situation.” 1d. at 497,
720 P.2d at 98. W had the fol |l ow ng comment regarding the propriety
of admtting such testinony:

The trial judge has discretion to allow such
expert testinony [under Rule 702] where it may
assist the jury in deciding a contested issue,
including 1ssues pertaining to accuracy or
credibility of a wtness’ recollection or
testinmony. The trial judge nay exercise this
di scretion where there is areasonable basis to
believe that the jury will benefit from the
assi stance of expert testinony that explains
recogni zed principles of social or behavioral
science which the jury nay apply to determ ne
issues in the case. Testinony of this typeis
not to be permtted in every case, but only in
t hose where the facts needed to nake the ul ti mate
j udgnment may not be wi thin the common know edge
of the ordinary juror.

[ T] he court of appeal s correctly concl uded t hat
thetrial court did not abuse its discretionin

permtting . . . testinony on general patterns
of behavior. W cannot assune that the average
j uror is famliar wth the behavioral

characteristics of victins of child nolesting.
Know edge of such characteristics may well aid
the jury inweighingthetestinony of the all eged
childvictim Children who have beenthe victins
of sexual abuse or nolestation my exhibit
behavi or al patterns (e.q. recant ation
conflicting versions of events, confusion or
inarticul ate descriptions) which jurors m ght
attribute to inaccuracy or prevarication, but
whi ch may be nerely the result of inmaturity,
psychol ogi cal stress, societal pressures or
simlar factors as well as of their interaction.

ld. at 473-74, 720 P.2d at 74-75 (citations omtted); see also State
v. Moran, 151 Ariz. 378, 728 P.2d 248 (1986).

13



122

t hough of a much different sort.

on the alleged ability of his tracking dog to identify scent

after

Ariz.

InState v. Roscoe, we agai n dealt wi t h behavi oral evi dence,

it was |aid down was adm ssible and Frye inapplicable.

212, 219-20, 700 P.2d 1312, 1319-20 (1984). W expl ai ned:

The evidence here was not bottomed on any
scientific theory. Infact, it appears that no
one knows exactly how or why sonme dogs are abl e
to track or scent, or the degree to which they
are able to do so. No attenpt was nade to
inpress thejurywiththeinfallibility of sone
general scientific technique or theory. Rather,
this evidence was offered on the basis that it
i s cormon knowl edge t hat sone dogs, when properly
trai ned and handl ed, can discrimnate between
human odors. Preston’s testinony was prem sed
upon this sinple idea and was not offered as a
product of the application of sonme accepted
scientific process, principle, technique or
device. It was offered as Preston’s opi ni on of
t he neani ng of his dog’s reaction; that opinion
was based wupon Preston’s training of and
experience with the dog. The wei ght of the
evidence did not hinge upon the validity or
accuracy of sonme scientific principle; rather,
it hinged on Preston’s credibility, the accuracy
of hi s past observation of the dog’ s performance,
t he extent of the training he had gi ven t he dog,
and the reliability of his interpretations of
the dog's reactions. It was not the theories
of Newton, Einstein or Freud which gave the
evi dence wei ght; if so, the Frye test shoul d have
been applied. It was, rather, Preston's
know edge, experience andintegrity which would
gi ve the evidence wei ght and it was Preston who
was available for cross-exam nation. Hi s
credentials, his experience, his notives and hi s
integrity were effectively probed and tested.
Determ nation of these issues does not depend
on science; it is the exclusive province of the

jury.

W held a dog handl er’s opinion

| ong

145

Id. (citations omtted); see al so Brooks v. Col orado, 975 P.2d 1105

(Col 0. 1999) (simlar experience-based testinmony subject to Rule 702

anal ysi s, not Frye); Louisianav. Catanese, 368 So.2d 975 (La. 1979)

(excl udi ng pol ygr aph evi dence usi ng equi val ent of Ariz.R Evid. 702).

It turned out that the witness presenting the dog-scent evidence in

14



Roscoe was a charl atan. See State v. Roscoe, 184 Ariz. 484, 910 P. 2d

635 (1996) (Roscoe I1). But neither Rule 702 (with or wi t hout Frye),

Daubert/Kunmho, nor any other system can guarantee the validity of

any particular evidentiary ruling. Just as the refusal to apply Frye
to Preston’s dog-scent evidence led to the admi ssion of false

testinony, so the application of Frye or Daubert could well have | ed

to the exclusion of testinony fromEinstein or Freud, both of whom
advanced t heori es not general ly accepted for many years. See CLI FFORD
M WLL, WAS EINSTEIN RIGHT? (1986).

123 In State v. Hummert, we held that expert opinion on

probability percentages based on conputations derived from DNA
statistics was i nadm ssi bl e under Frye because the statistical bases
and resultant fornul ae applied to reach the concl usi on were not yet
general ly accepted. The expert’s opinion —the final result —was
based on a process or fornul a establ i shed by ot hers and not general |y
acknow edged by scientists and statisticiansinthat field. 188 Ari z.
119, 124-25, 933 P.2d 1187, 1192-93 (1997). But we al so held that
t he expert could relate his experienceinthefieldto the facts and
that an opinion based on his observations and experi ence woul d be
adm ssible. [Id. at 125, 933 P.2d at 1193. This was not, as the
Mart one di ssent clai ns, because the DNA principle passed the Frye
test. See Martone dissent at § 83. It was, rather, because the
opi nions offered on random match frequency, while not generally
accepted, passed the Ariz. R Evid. 702 test of w tness observation
and experience. W expl ained:

The experts' testinony in the present case

involved two types of evidence — scientific

evi dence on the procedures for determning a

mat ch between evidentiary DNA and opinion

evi dence concerni ng t he experts' experience with
randommat ches. The trial judge properly applied

15



the Frye anal ysis and deternm ned t hat evi dence
of a mtchis adm ssi ble. However, on the basis
of the scientific evidence then available, the
judge did not all owthe experts totestify about
the mathematical or statistical probability
resulting fromthe match. |nstead, the experts
were all owed t o of fer evi dence of their personal
opinion. This testinony is governed not by the
application of Frye but by Arizona Rules of

Evi dence 702 and 703. "Frye-ing" scientific
evidence is necessary when application of a
scientific technique is "likely to have an

enor nous effect inresolving conpletely a matter
incontroversy." However, when the expert gives
testinmony that "only helps atrier tointerpret
the evidence . . . it will be received on a
| esser showi ng of scientific certainty.” As we
stated i n Roscoe, "[t] he wei ght of the evi dence
di d not hinge upon the validity or accuracy of
sonme scientific principle; rather, it hinged on
[the expert's] credibility, the accuracy of his

past observation. . . the extent of the training
. . ) and the reliability of hi s
interpretations. . . ." The expertsinthis case

did not testify to conclusions based on the
applicationof Cellmark's stati stics and dat abase
but only to their own experience. Having nade
the DNA exam nation according to recogni zed
scientific principles and finding a match at
three | oci, the experts cl ai med t hat because of
t he uni que nat ure of each person's DNA, they had
never before seen a three-loci match from
unrel ated individuals. On the basis of their
own experience, they believed such a randommat ch
woul d be very unconmon. The trial judge did not
err inadmtting this evidence of the experts’
own wor k and experi ence and t he opi ni ons reached
on that basis. See Ariz.R Evid. 702 and 703.

Id. at 124-25, 933 P.2d at 1192-93 (citations omtted).

124 Many cases i n our courts, and inthose of other states with
rules simlar toour Ariz.R Evid. 702, reach simlar conclusions in
dealing with expert opinion in matters of behavi oral science. Qur
court of appeals concluded that Frye was inapplicable to expert
testinmony on chi |l d sexual abuse accommobdat i on syndrone (CSAAS). State
v. Varela, 178 Ariz. 319, 873 P. 2d 657 (App. 1993). The court remarked
that “testinmony concerning general characteristics of child sexual

abuse victins is not ‘ new, novel or experinental scientific evidence’
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and therefore does not require the additional screening provided by

Frye.” 1d. at 325-26, 873 P.2d at 663-64 (quoting People v. Stoll,

783 P.2d 698, 714 (Cal. 1989)); see also State v. Tucker, 165 Ari z.

340, 346, 798 P. 2d 1349, 1355 (App. 1990) (behavi oral characteristics
of child nolestersandvictins); Chiov. Stowers, 690 N. E. 2d 881 (Chi o

1998) (Frye inapplicable to expert’s testinony that alleged child
vi ctim s behavi or, including del ayed di scl osure and recantation, is
consi stent with behavior expert observed in victins of CSAAS).

125 O coursein Varelaand Tucker, asinthe ot her cases cited,

the testinony was not offered as direct proof that sexual abuse
occurred but as an expl anati on of behavi or that would help the jury
under st and t he evi dence and determ ne whet her the charge was true.

See al so Frenzel v. Wom ng, 849 P. 2d 741 (Wo. 1993) (al t hough CSAAS

is not yet generally accepted and t hus not adm ssi bl e to prove sexual
abuse actually occurred, expert testinony based on experience
observation, and literature may be admtted to expl ain behavi or of

al l eged victim includingdel ayed reporting); cf. Lantrip v. Kentucky,

713 S.W2d 816 (Ky. 1986) (an exanple of cases hol di ng CSAAS not
general |y accepted, therefore testinony inadm ssible); see alsolsley

v. Capuchin Province, 877 F.Supp. 1055 (E.D.M ch. 1995) (evidence

such as Dr. van der Kol k’s adm ssible, but expert may not testify
about victims credibility).

126 We have reached simlar conclusions in rape cases. In
uphol di ng a rape conviction based in part on psychiatric testinony
regardi ng the way i n whi ch post-traumatic stress syndrone m ght have
affected the victim s behavior, we noted that courts in other states
di sagreed on the adm ssibility of so-called rape trauma syndrone to

prove the rape occurred but neverthel ess concl uded:
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Al though we mght have sone difficulty in
upholding the adm ssibility of rape traum
syndronme to prove the existence of a rape, we
beli eve, however, if properly presented by a
person qualified by tral ni ng and experi ence such
as a psychiatrist or psychol ogist, that such
evi dence i s adm ssi bl e to show !l ack of consent.
Thi s testi nony woul d not i nvade t he provi nce of
the jury. The expert woul d be subj ect to cross-
exam nation and the jury could then determ ne
what wei ght the evidence is to receive.

State v. Huey, 145 Ariz. 59, 63, 699 P.2d 1290, 1294 (1985).

127 O her states have reached simlar conclusions with regard
to rape trauma syndronme. The California Suprene Court, for exanpl e,
appl i ed Frye and concl uded that expert testinony was not adm ssi bl e
to prove that rape occurred. I|f factually rel evant, however, it would
have been adm ssi bl e to expl ai n behavi or foll owi ng the incident and
to rebut popular m sconceptions that m ght have given credence to
a defendant’s argunent that the victim s del ayed reporting or other
behavior would justify an inference that rape had not occurred.
California v. Bledsoe, 681 P.2d 291, 298-99 (Cal. 1984); see al so
Col orado v. Hanpton, 746 P.2d 947, 949-52 (Colo. 1987) (collecting

cases and hol di ng t hat Frye test i nappli cabl e when behavi oral testinony
of fered to explain ninety-day reporting del ay).

128 These principles are not limted to crimnal cases. The
sane rationale is applied in cases involving nedical causation and

t echni ques. Glkey v. Schweitzer, 983 P.2d 869 (Mnt. 1999)

(evidentiary standards applicabl e to novel scientific evidence should
not have been applied to precl ude anest hesi ol ogi st’ s expert opinion
t hat pl acenment of catheter while patient was anestheti zed i ncreased
risk of injury). In a recent case in which the operative facts are
quitesimlar tothoseinthis case, the court was required to decide

whet her a physician’s testinony based on experience, observation,
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and study of literature was adm ssi ble on the question of whether
stress could trigger otherwi se asynptomatic nultiple sclerosis.

Colwell v. Mentzer Inv., Inc., 973 P. 2d 631 ( Col 0. App. 1998). Refusing

to apply Frye and using a version of Rule 702 identical to Arizona’s,
the court bl ended a nunber of theories but held the testinony shoul d
be adm tted. The adm ssibility of such testinony shoul d be det erm ned
by bal anci ng

(1) thereliability of the scientific principles
upon which the testinony rests, i.e., the
potential toaidthejuryin reachlng an accurate
resolution of a disputed issue, and (2) the
|'i kel i hood t hat the i ntroduction of the evidence
may overwhel mor mslead the jury.

* * *

The reliability inquiry does not require
a process of scientific “nose-counting.” Rather,
a court should consider factors such as the
degree of acceptanceinthe scientific community,
t he novelty of the scientific principle, andthe
exi stence of specialized literature on the
subj ect .

* * *

The expert's qualifications and expertise
in the area of M5 were not disputed, and the
trial court determ ned that his testinony woul d
be hel pful tothetrier of fact. H s testinony
di d not involve the application of any novel or
new y devel oped scientific device or process,
nor didit involve the mani pul ati on of physi cal
evi dence. Rather, it concerned his observations
of thousands of cases of M5 and revi ewof studies
by ot hers.

Plaintiff's expert, a board certified
neurol ogist, testified that he has been in
practice for over 40 years. At the time of the
trial he taught at Harvard Medi cal School and
ran the nultiple sclerosis project at the Beth
| srael Hospital in Boston, Massachusetts. He
testified that over the course of his career he
had seen between 5,000 and 6,000 M5 patients.
I n his opinion, certain kinds of stress in sone
patients with M5 can trigger the appearance of
synptons in an asynptomatic patient
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The evi dence presented at trial concerned

the effect that stress could have i n causi ng M5

to becone synptomatic. Such testinony would

assist the trier of fact in understanding the

evi dence of what researchers in the field have

di scovered. Thus, the evidence satisfies the

threshold inquiry.
Id. at 636-37 (citations onmtted).
129 Finally, arecent California case directly on point puts
the matter quitewell. The plaintiffs clainmedtheir nmenory of sexual
abuse by their father and stepfather had been repressed and then
fortuitously triggered. They of fered expert evi dence by a psychol ogi st
who specialized in the field of sexual abuse and nenory. The

Californiacourt refusedto apply either Frye or Daubert and affirnmed

the trial judge' s refusal to hold a Frye hearing, holding the judge
correctly admtted the expert’s opinion that the circunstances and

plaintiffs behavior were “consi stent with ot her individual s who had

repressed their nenories of childhood sexual abuse.” WIson v.
Phillips, 86 Cal.Rptr.2d 204, 206 (1999). The court explained:

Cal i forni a di stingui shes bet ween expert nedi cal
opi nion and scientific evidence; the forner is
not subject to the special adm ssibility rule
of Kelly-Frye. Kel ly-Frye applies to cases
i nvol ving novel devices or processes, not to

expert  nedical testinony, such as a
psychi atrist's prediction of future dangerousness
or a diagnosis of mental illness.

Simlarly, the testinony of a psychol ogi st
who assesses whether a crimnal defendant
di spl ays si gns of devi ance or abnormal ity is not
subject to Kelly-Frye.

Id. at 207 (quoting Californiav. Ward, 83 Cal . Rptr. 2d 828, 833 (1999)

(Frye i nappl i cabl e t o psychol ogi st’ s opi ni on of def endant’ s propensity
to repeat sexually violent behavior)). The Martone di ssent | abels
Wlson a “renegade” case. Martone dissent at § 81. In fact, it is

sinplythelatest inalonglineof Californiacases refusingtoapply
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Frye to testinony |ike that offered fromDoctor van der Kol k. See
Wlson, 86 Cal.Rptr.2d at 206-08 (citing cases).
130 There are nmany nore cases, With varying rationales and
concl usi ons, but we extract and apply the same rul e that our courts
have previously applied in cases involving Ariz. R Evid. 702. See,
e.g., Huey, 145 Ariz. 59, 699 P.2d 1290; Lindsey, 149 Ariz. 472, 720
P.2d 73; and Moran, 151 Ariz. 378, 728 P.2d 248. pinion testinony
on human behavi or i s adm ssi bl e when rel evant to anissueinthe case,
when such testinmony will aid in understandi ng evidence outside the
experience or know edge of the average juror, and when the w tness
is qualified, as Ariz.R Evid. 702 requires, by “know edge, skill
experience, training, or education.” To put it sinply, Frye is
i nappl i cabl e when a qualified witness offers rel evant testinony or
concl usi ons based on experi ence and observati on about human behavi or
for the purpose of explaining that behavior. O course, our cases
forbid a witness fromexpressing an opinion on the alleged victins
credibility or the truth of allegations of sexual abuse or rape.
This principle applies as well in the present case to Doctor van der
Kol k’ s proposed testinony. Expert testinony is admtted to explain
behavi or that a party clains is consistent or inconsistent with the
all eged event. As we said in Humert:

Al t hough conpliance with Frye i s necessary when

the scientist reaches a concl usion by applying

ascientifictheory or process based on the work

or di scovery of others, under Rules 702 and 703

experts may testify concerning their own

experinmentation and observation and opinions

based on their own work w thout first show ng

general acceptance. Such evi dence need only neet

the traditional requirenments of relevance and

avoi d substanti al prejudice, confusion, or waste
of tine.
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188 Ariz. at 127, 933 P.2d at 1195; see also Californiav. MDonal d,

690 P.2d 709 (Cal. 1984).

131 Thi s does not nean, as the di ssenters argue, that we believe
the practice of nedicine, including psychiatry, is not based on
science. See Martone dissent at Y 79, 87-88; MG egor dissent at
1 102. Rather, it neans that expert evidence based on a qualified
Wi t ness’ own experience, observation, and study istreateddifferently
fromopi ni on evi dence based on novel scientific principles advanced
by others. Asinthe past, Frye continuestoapplyonlytothelatter.
The June 11 Order applied Frye to prohi bit observation- and experi ence-
based expert testinony about recovered nenory, no matter for what
purpose offered. Insofar asit reliedon Frye, the order was therefore
overbroad and | egally erroneous and nmust be vacated. See State v.
Chapple, 135 Ariz. 281, 297 n.18, 660 P.2d 1208, 1224 n. 18 (1983).
Because t he evidence in question is not precluded by the Frye test,
its adm ssibility is to be determ ned under Ariz.R Evid. 702.

132 The Martone di ssent m sstat es and exagger at es our hol di ng
by prophecyi ng t hat our refusal to apply Frye to Doctor van der Kol k’ s
testimony neans that “any expert” on hunman behavi or can hereafter
be allowed to testify to any theory, “however farfetched,” w thout
any showi ng of scientificreliability. Martone dissent at Y 80-81.
Doctor van der Kolk is not any expert testifying to farfetched
theories. As one glance at his curriculumvitae shows, he is a very
experienced, well recognized, respected clinician with degrees in
psychol ogy and medi cine. See Appendix A. He is asked to testify
to his experience and observation in caring for patients, such as
Plaintiff, whoreport repressed nenory of sexual abuse. W hold sinply

t hat he can be asked to testify to his opinions based on the results
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of his experience, his observations, his own research and that of
others with which heis famliar, and the care of his patients. It
istruethat sone or many research psychol ogi sts, includi ng Def endant’s
wi t ness, di sagree, mai nly because repressed nenory i s “woefully short”
of enpirical verification. See 1 DavipL. FAgwaN, DaviDH. KAYE, M CHAEL J.
SAKS, & JOSEPH SANDERS, MODERN SCI ENTI FI C Evi DENCE:  THE LAWAND SCI ENCE OF EXPERT
TESTIMONY 8§ 13-1.5, at 534 (1997). But as the succeedi ng paragraph
of the cited treatise points out, we nust “also bal ance justice,
fairness, efficiency, and other factorsrelatedto [the | aw s] speci al
role in American society.” Id. at 535. 1In doing so, we nust decide
whet her the judge or the jury shoul d resol ve the controversy bet ween
clinical psychiatrists and psychol ogi sts on t he one hand and resear ch
psychol ogi sts on the other. This, of course, brings us back again
tothe applicationof Rul e 702 and Daubert as i nterpreted by the cases

that followit.

D. Rul e 702 and Daubert

133 One nethod of interpreting Rule 702 of the Federal Rules
of Evidence is that adopted by the United States Suprene Court in
Daubert. It was unclear at first whether Daubert applied only to
t he net hodol ogy used to reach scientific opinions or whether it applied
to all opinion evidence of fered under Rul e 702. The Court subsequently
held that a district judge's reliability determ nation applied to
bot h concl usi ons and net hodol ogy and was revi ewabl e onl y on an abuse

of discretion standard. General Electric Co. v. Joiner, 522 U S

136, ___, 118 S. . 512, 517 (1997). Then in Kumho Tire Co., Ltd.

v. Carm chael, the Court applied Daubert’s gat ekeeper concept tothe

testinmony of atire failure expert, explainingthat the Daubert rule
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was applicableto all opinionevidence of fered under Fed. R Evid. 702.
526 U.S. 137, _, 119 S.C. 1167, 1174-75 (1999).

134 One treati se has summari zed t he ef fect of these three cases
in the foll ow ng words:

The Kumho Court expl ai ned t hat t he | anguage
of Rul e 702 makes no rel evant di stinction between
“scientific” knowl edge and “techni cal” or “ot her
speci ali zed know edge.” Mor eover, such a
distinction would be hard to draw, since there
is no clear line that divides scientific from
ot her types of expert know edge.

Proposed anendnent s t o Rul e 702 al so addr ess
the applicability of the Daubert principles.
The Advisory Conmittee Note to the proposed
anended rul e states that expert testinony of all
types presents questions of admissibility for
thetrial court in deciding whether the evidence
isreliableandhel pful. The proposed anendnent
woul d provi de that all expert testinony nust be
based on reliable facts or data and be the
product of reliable principles and net hods, and
requires the wtness to have applied the
princi ples and nethods reliably to the facts of
t he case.

JACK B. VWEINSTEIN & MARGARET A. BERGER, 4 WEINSTEIN' S FEDERAL EwVI DENCE
8§ 702.05[2][b] (Joseph M MLaughlin, ed., 2d ed. 1997) (footnotes
omtted).

Thereliability requirenent is designedto
excl ude so-cal |l ed “junk sci ence” —conjuring up
menori es of t he phrenol ogy craze where t he bunps
on a person’s head were felt in order to
determ ne character traits —fromfederal courts.
At the very | east, scientific opinions offered
under Rul e 702 nust be based on sound scientific
nmet hods and val i d procedures.

The primary focus nust be on the principl es
and methods wused, not on the conclusions
generated. But concl usi ons and net hodol ogy are
“not entirely distinct from one another.”
District courts are not required to admt
“opi ni on evi dence which i s connected to existing
data only by the ipse dixit of the expert. A
court may conclude that thereis sinply too great
an analytical gap between the data and the
opi nion proffered.”
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ld. 8§ 702.05[3] (footnotes omtted).*

135 Both parties urge that this court adopt the Daubert
interpretation of Ariz. R Evid. 702. Plaintiff urges that therecord
as it stands is sufficient to require adm ssion of Doctor van der
Kol ks testinony, while Defendant argues that the present record
permtsustoaffirmthetrial judge’ s preclusionrulingunder Daubert
or at | east toremand sothat thetrial judge canreconsider hisruling
under Daubert and its progeny.

136 I n Daubert, the Court noted that Frye preceded adoption
of the Rules of Evidence and concluded that those rules had been
designed to |iberalize the use and adm ssion of opinion evidence.
509 U.S. at _ , 113 S.C. at 2794. The result reached in Kumho,
however, woul d seemdirectly opposedtothe principleof |iberalized
adm ssibility that engendered the abolition of Frye. Mchael N
G aham The Daubert Di |l emma —At Last A Viable Solution, 179 F. R D.
1, 6 (1998) (criticizing Daubert and urging states to adhereto Frye).
137 Arizona adopted Frye in 1962. See State v. Val dez, 91 Ari z.

274, 371 P. 2d 894 (1962) (precl uding pol ygraph evidence for its failure
to gain general acceptance). W adopted our version of the Rules
of Evidence in 1977. Many courts and comment ators bel i eved t hat Frye
“could beread into the regul ati on of expert testinony in Rule 702.”
22 CHARLES ALAN WRIGHT & ARTHUR R MLLER, FEDERAL PRACTICE AND PROCEDURE
8§ 5168.1, at 85 (Supp. 1998); see al so McCorm K ON EViDENCE § 203, at
731 (John W Strong, ed., 5" ed. 1999). Unlike the United States

Suprenme Court, however, we have | eft no doubt whether Ariz.R Evid.

4 See al so an excel | ent di scussi on of t he changes the t hree cases
make i n the | aw of evidence and the problens resulting in an article
by Justice Joseph T. Wal sh of the Del aware Suprene Court: Keeping
the Gate, 83 JubD CATURE 140 (1999).
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702 was i ntended to abolish the Frye doctrine, for we have conti nued
to apply Frye since the adoption of Rule 702 and have faced these
sanme questions before.

138 In State v. Bible, we were asked to abandon Frye, adopt

Daubert, and admt DNA statistical probability evidence. W held
the statistical evidence i nadm ssi bl e under Frye, pointing out that
Daubert was a departure fromAriz.R Evid. 702, that the “nature of
[its] requirement is currently unknown, may vary fromcase to case
and is to be fashioned by trial judges using an anal ytical franework
as yet unspecified, . . . leav[ing] many questions unanswered.” 175
Ariz. 549, 580, 858 P.2d 1152, 1183 (1993). Recogni zi ng the
shortcom ngs in the Frye rule, we neverthel ess decided to postpone
deci di ng whether to adopt Daubert. Id. Presented with the sane
questioninalater case, we cane to t he sanme concl usi on: the “f ederal

courts have not yet had a fair opportunity to apply Daubert; thus

itistooearlytoproperlyevaluateit.” Statev. Johnson, 186 Ari z.
329, 331, 922 P.2d 294, 296 (1996). But Joi ner and Kunmho now fl esh
out Daubert’s bare bones, the parties inthe present case have ar gued
t he i ssue, and we nust therefore address it to give our trial courts
direction on the issues before them

139 Daubert and its progeny have not been recei ved wi t h unani nous
approbation. The dissenters speak of Daubert as if it worked only
a small change, if any, inthe lawfor it only requires the trial
judge to performthe ordinary “legal task of determ ning both the
relevance and the reliability of scientific foundation.” Martone
dissent at § 91; McGegor dissent at § 103. But Daubert’s “shift
i n perspective is subtle yet profound. Wereas Frye required judges

tosurvey the pertinent fieldto assess the validity of the proffered
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scientific evidence, Daubert calls upon judges to assess the nerits
of the scientific research supporting an expert’s opinion.” 1 FA GWN
ET AL., supra, at viii. Thus, |eading comentators and authorities
inthe field of evidence have criticized it. See, e.g., 29 CHARLES
ALAN WRIGHT & VICTOR J. GoLD, FEDERAL PRACTICE AND PROCEDURE 8§ 6266, at 266
n. 15 (Supp. 1998) (“Any rel evant concl usi ons supported by a qualified
expert wi tness shoul d be recei ved unl ess there are distinct reasons
for exclusion. These are the famliar ones” already contained in
the rules.) (citations omtted). Professor Wight’'s criticismis
t hought - pr ovoki ng:

Additionally, the Daubert opinion offers
no convincing rationale for a special test for
the adm ssibility of expert scientific testinony.
Many writers have thought that it was enough to
abol i sh Frye and | eave t he supposed probl ens of
“junk science” tothe normal rul es of rel evance.
Wi | e the Court’s opi ni on does suggest that the
adversary systemis better than exclusion as a
met hod of dealing with neo-phrenol ogists, the
opi ni on al so suggests that notions for summary
judgnment or directed verdicts nmay be enpl oyed
by judges who don’t trust jurorsto treat anti-
corporate sciencewththe appropri ate di sdai n.
Si nce those renedi es are only effecti ve agai nst
t hose who bear t he burden of proof, this suggests
that the Court supposes that the persons nost
deserving of special protection from spurious
expertise are corporations and other wealthy
def endants —the very parties nost capabl e of
manuf acturing or purchasi ng questionable
scientific opinions.

Finally, the Daubert opinion appears
politically naive about the “methods and
procedures” of both science and evidentiary
adm ssibility. As to the first, students of
sci ence have commented on the fact that peer
review and other techniques of scientific
validation suffer from a lack of political
sophi sti cati on. This is a serious flaw in
rel yi ng on t hose net hods t o det erm ne evi denti ary
adm ssibility because this politicized science
is prevalent in litigation. The Daubert case
is itself a good exanple. Whet her or not
Benedi ctin is capabl e of causing cancer nay be
a scientific question but it is one of a
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di fferent order fromwhet her birds are descended
fromdi nosaurs or the Big Bang theory is “true.”
Br oad questi ons, such as whether AIDSis caused
by the HHVvirus, arelikely to benefit fromthe
scientific “adversary systeni; narr ower
qguestions, such as the efficacy of the Dal kon
shield, are of less general interest and thus
escape nore rigorous scientific scrutiny.

Simlarly, the Daubert opi ni on seens nai ve

about the politics of procedure. Milti-factored,

“flexible” tests of the sort announced i n Daubert

arenorelikely toproduce arbitrary results than

t hey are t o produce nuanced treat nent of conpl ex

guestions of adm ssibility. Al the Court woul d

have had to do to appreciate this was to | ook

at the history of Evidence Rule 403. Simlarly,

the Court’s suggestion that questions of the

validity of scientific evidence be handl ed by

notions for sunmary j udgnent or directed verdicts

may be read as an invitation to kill off

di sfavored causes of action in conparative

secrecy rather +than assassinate them by

evidentiary rulings in open court.
22 WRIGHT & MLLER, supra 8 5168.1, at 86-87 (enphasis added).
140 Wi | e Prof essor Wi ght’ s suppl emrent was witten bef ore Kunho,
that case significantly heightens the problens. |n Kunho, the Court
hel d the district judge properly acted as a reliability gatekeeper
in finding insufficient indications of the reliability of the
met hodol ogy used by a tire failure expert. The judge has broad
di scretion, the Court said, to determne and apply standards of
reliability on a case-by-case basis. 526 U S. at , 119 S. Ct.
at 1175-76. Wth all due respect, the argunent that follows and
affirnms the trial judge’s unreliability finding reads nore like a
jury argunent than an application of |legal principle. 1d. at ,
119 S.Ct. at 1176-79.
141 It isinpossible, indeed, toreconcile Kunhow ththe Court’s

earlier decisionin Barefoot v. Estelle, a capital case in which the

prosecution presented psychiatric opinion evidence predicting the

possi bility of the defendant’s future dangerousness i f not sentenced
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todeath. 463 U.S. 880, 103 S. Ct. 3383 (1983). Rejectingthe position
of the am cus, the Aneri can Psychiatric Associ ation, that psychiatrists
“are inconpetent to predict [such future behavior] with any acceptabl e
degree of reliability,” the Court said:
In the second pl ace, the rul es of evi dence

general |y extant at the federal and state | evel s

anticipate that rel evant, unprivil eged evi dence

shoul d be admtted and its weight left to the

factfinder, who woul d have t he benefit of cross-

exam nati on and contrary evi dence by t he opposi ng

party. Psychiatric testinony predicting danger -

ousness nmay be countered not only as erroneous

in a particular case but also as generally so

unreliable that it should be ignored. If the

jury may nmake up its mnd about future

danger ousness unai ded by psychi atric testi nony,

jurors should not be barred from hearing the

views of the State’'s psychiatrists along with

opposi ng views of the defendant’s doctors.
ld. at 898, 103 S.C. at 3397. The Court was confident “that the
factfi nder and t he adversary systeni woul d be “conpetent to uncover,
recogni ze and take due account of [the] shortcom ngs” of possibly
unreliable expert opinion. 1d. at 899, 103 S.Ct. at 3398.
142 Daubert does not nention Barefoot. Perhaps the Court intends
tointerpret Fed. R Evid. 702 differently in crimnal cases.® But as
the earlier survey of our cases shows, in crimnal prosecutions we
have not subjected testinony seeking to explain human behavior to
any prelimnary gatekeeping test of reliability. W do not believe

different tests should apply in civil cases; to the contrary, rules

® | ndeed, Justice Bl acknmun’s di ssent suggested this. He stated
that the najority opinion allowed adm ssion of evidence when the
menbers of the expert’s profession, theliterature, and the research
data established that such predictions are wong two out of three
times. Barefoot, 463 U. S. at 920, 103 S.C. at 3408-09 (Bl acknun,

J., dissenting). Thus, Justice Blacknmun suggested, a “greater
reliability” standard should be inposed in a capital case than in
“aroutinelawsuit for noney damages.” 1d. at 916, 103 S. Ct. at 3407.

It isinterestingthat Justice Bl ackmun was t he aut hor of themgjority
opi nion in Daubert.
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det erm ni ng t he conpet ency of evi dence shoul d apply across t he board,
whet her the case is on the civil or crimnal calendar. W find it
hard to believe that evidence deened admi ssible in prosecutions
resultingininpositionof death or | ongterns of i nprisonnent shoul d
be held unreliable and therefore inadm ssible in tort cases based
on the sanme type of act that leads to many crim nal prosecutions.
143 Per haps the Court had reason to see things differently in
the ten years that el apsed between Barefoot and Kunho. Nothing in
Daubert or Kumho indicates this, but perhaps history permts us to
“identif[y] theunarticul ated reasons that [ may] explainthis erratic
journey.” M chael H GCottesman, ® FromBaref oot to Daubert to Joiner:
Triple Play or Double Error?, 40 AR z. L. Rev. 753, 753 (1998). Professor
Cottesman’s articl e traces the unhappi ness of sone federal appellate
j udges wi th what they perceived as the “phenonenon of venal experts
sayi ng anything the parties paying their fees wanted.” 1d. at 756.
He nenti ons al so Judge Posner’ s comments, inasimlar vein, inChaul k

by Murphy v. Vol kswagen of Anerica, Inc., 808 F. 2d 639, 644 (7'""Cir.

1986) (Posner, J., dissenting), and Peter Huber’s book, GaLILEC SREVENGE
JUNK Sa ENCE | N THE CoRTROOM (1 1991) , “ bot h advocating a judicial reliability
screen. Then, in 1991 there was an effort by the G vil Rul es Advi sory
Comm ttee t o change t he Federal Rul es of Evi dence to i ncorporate such
a screen. Cottesman, supra, 40 ARiz. L. Rev. at 757. The proposal was
first withdrawn, then resubmtted with the backing of the Bush
adm nistration and Solicitor General Starr, who acknow edged t hat

t he Federal Rul es of Evi dence were not i ntended to and di d not provi de

® It should be noted that Professor Gottesnman represented the
losing litigants in both Daubert and Joi ner.

7 Cf. Kenneth J. Chesebro, Galileo’s Retort: Peter Huber’s Junk
Schol arship, 42 AM U. L. Rev. 1637 (1993).
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for such a screen. See Dan Quayl e, Agenda for Civil Justice Reform
in America, 60 U CGN.L. Rev. 979, 999 (1992); see also Paul C

G annel | i, Daubert: Interpreting the Federal Rules of Evidence, 15
CARDOZO L. Rev. 1999, 2017 (1994).

144 One problemwi th t hi s agenda for ref ormwas t hat t he Feder al

Rul es of Evi dence were enacted by Congress. Act of January 2, 1975,

Pub. Law 93-595, 88 Stat. 1926; G annelli, supra, 15 Caroazo L. Rev.

at 2003. See a description of the general rul emaki ng process i n Beech

Aircraft Corp. v. Rainey, 488 U. S. 153, 163-65, 109 S. Ct. 439, 447-48

(1988), which also conments on the rules” “general approach” of
“relaxing the traditional barriers to opinion testinmony.” 1|d. at
169, 109 S.Ct. at 450. Thus, any nodification of Fed.R Evid. 702
and 703 coul d be acconplished only through congressional action on
what ever recomrendation mght come from the rules conmttee.
CGottesman, supra, 40 ARz.L.Rev. at 757. It was at this stage that
the Suprene Court nooted the issue in 1993 with Daubert’s hol di ng
that the existingruleincorporatedareliability screen, authorizing
the trial judge to determinereliability (and eventually, in Kunho,
essential credibility) of a qualified expert’s testinony as a
prerequisite for the jury’s determ nation of the sane issues.

145 In erecting this hurdle for opinion evidence, the Court
found a reliability standard inherent in the 1972 formul ati on of
Fed. R Evid. 702, although neither the federal rules conmttee nor
t he congressi onal judiciary commttees even di scussed such a standard
or the Frye issue. Gannelli, supra, 15 Carbazo L. Rev. at 2000-01.
Nor had such a st andard been consideredinprior efforts at evidentiary
codi fication, such as the Uniform Rules of Evidence and the Mdel

Code of Evidence. I1d. at 2017. The issue of scientificreliability
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as a prerequi site for adm ssion of scientific evidence actually arose
in the 1991 recomendati ons of the Cvil Rules Advisory Commttee.
ld.; CGottesman, supra, 40 AR z. L.Rev. at 757.

146 Turning to our rules, nothinginthe comments of this court
or its conmttees indicated that a reliability standard was
contenpl at ed by our adoption of Ariz. R Evid. 702. Gventherule’s
t ext and cases such as Hunmert, 188 Ariz. 119, 933 P. 2d 1187; Johnson,
186 Ariz. 329, 922 P.2d 294; and Bible, 175 Ariz. 549, 858 P.2d 1152
—al | decided after we adopted Ariz. R Evid. 702 —we coul d not now
di scover such astandardinplicit inthelanguage of the rule, phrased
as it isin ternms of “specialized know edge” that wll assist the
jury “to understand the evidence or to determne” the facts and
permtting expert testinony when a witness is “qualified . . . by
know edge, skill, experience, training, or education.” Nor do we

believe we should interpret the rule to include such a standard.

147 There are a nunber of reasons for this. First, our
experience with the Frye rule has not been bad. It is true, as the

Suprenme Court indicated in Daubert and the comrentators note,
Fed. R Evid. 702 di d not purport to adopt the Frye principle. Daubert,
509 U.S. at 588, 113 S.C. at 2794. See Y 37, supra. But the rules
did contenplate “further common | aw devel opnent,” whi ch woul d not,
of course, exclude the “vitality of the general acceptance standard”
for certain types of testinony. MCoRMCK ON EviDENCE § 203, at 731.
Revi ew of our cases | eads us to concl ude that our fornul ation of the
Frye rule, limting it, as we have in our case law, to a w tness’
opi ni on based on appl i cati on of novel scientific principleor technique

formul ated by another, has been strict enough to enable our trial
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judges toreject the truly questionabl e® whil e enablingthemto admt
t hose princi pl es and t echni ques based on general | y accepted scientific
theory.® And our trial and appell ate judges have been commendably
abl e i n maki ng pronpt and accurate Frye determ nations in even the
nost difficult and arcane di sci plines. Thus, although we recogni ze
that Frye is not perfect, we believe it is a necessary and generally
hel pful rule. Bible, 175 Ariz. at 578-80, 858 P.2d at 1181-83. W
have not yet seen any reason to conclude that the rule, as limted
and applied in our case |l aw, needs |iberalizing; nor, as explained
insection Csupra, do we believeits application shoul d be broadened
to apply to behavi oral or experience-based testinony. To change the
I awin that manner woul d call i nto question al arge nunber of cri m nal

convictions or at |east raise profound questions of why a rul e good

8 See, e.qg., State v. Gortarez, 141 Ariz. 254, 262-66, 686 P.2d
1224, 1232-36 (1984) (excluding “voiceprint” evidence in crim nal
trials); Stateexrel. Collins v. Superior Court, 132 Ariz. 180, 193-
211, 644 P. 2d 1266, 1279-97 (1982) (hypnotically i nduced testinony),
reaffirmedandclarifiedinStateexrel. Neelyv. Sherrill, 165 Ari z.
508, 799 P.2d 849 (1990); State v. Mena, 128 Ariz. 226, 231-32, 624
P.2d 1274, 1279-80 (1981) (hypnotically i nduced testinony); Val dez,
91 Ariz. 274, 371 P.2d 894 (polygraph).

° See, e.g., Hummert, 188 Ariz. 119, 933 P.2d 1187 (DNA match
observations); State v. Baltzell, 175 Ariz. 437, 441, 857 P.2d 1291,
1295 (App. 1992) (“occupant kinematics” evidence); Bible, 175 Ari z.
549, 858 P.2d 1152 (DNA evidence); Troutman v. Valley Nat'l|l Bank,
170 Ariz. 513, 518-19 & n.2, 826 P.2d 810, 815-16 & n. 2 (App. 1992)
(t her nogramdi agnostic test); Statev. Vel asco, 165 Ari z. 480, 486-87,
799 P.2d 821, 827-28 (1990) (silica gel blood alcohol test); State
v. Beaty, 158 Ariz. 232, 241-42, 762 P.2d 519, 528-29 (1988)

phosphogl uconmut ase bl ood test), cert. denied, 491 U. S. 910, 109 S. C.
3200) (1989); State v. Superior Court, 149 Ariz. 269, 718 P.2d 179
(1986) (horizontal gaze nystagnus testing); Starr v. Canpos, 134 Ari z.
254, 256-58, 655 P.2d 794, 796-98 (App. 1982) (remandi ng for further
consideration adm ssibility of computer accident analysis).

10 See, e.g., State v. Johnson, 186 Ariz. 329, 922 P. 2d 294 ( 1996)
(general acceptance of restricted fragnent | ength pol ynor phi ¢ (RFLP)
procedure for testing DNA and nodi fi ed ceiling nethod of statisti cal
probability analysis); State v. Bogan, 183 Ariz. 506, 905 P.2d 515
(App. 1995) (RFPD procedure in DNAtesting and mat ch opi ni ons on pl ant
speci nens adm ssible in sexual assault prosecution).

33



enough for crimnal cases carrying draconian penalties is not good
enough for what Justice Bl ackmun described in Barefoot as “routine
| awsuits for noney damages.” See note 5, supra.

148 One of the argunents for adopti ng Daubert istoallowtrial

judges to put a halt to i nproper verdicts fromjurors m sled by junk
sci ence and experts ready at the drop of a hat (or a dollar) to say
anything for any party. This, of course, is a tw-edged sword —
plaintiffs’ |lawers do not have a nonopoly on venal or inaccurate

experts.' But we do not believe Daubert/Kunho will prove to be a

perfect or even a good antidote. Inplicit in Joiner and Kumho is
the assunption that trial judges as a group will be nore abl e than
jurorstotell good science fromjunk, true scientists fromcharl at ans,
truthful experts fromliars, and venal fromobjective experts. But
nost judges, |ike nost jurors, have |little or no technical training
“and are not known for expertiseinscience,” |l et aloneinthe precise
discipline involved in a particular case. 1 FAIGWN, ET AL., Supra,
at vii.
149 Nor do our trial judges have tine for Kumho hearings in
each case in which expert testinony is to be offered. Those heari ngs
requi re the equi val ent of a Frye hearing, for general acceptance is
one of the Daubert factors, and also require findings in a variety
of other matters, changing fromcase to case. Kunho, 526 U.S. at
~,119S. Ct. at 1175-76. As Judge Kozi nski not ed, appl yi ng Dauber t

will be a “conplex and daunting task.” Daubert v. Merrell Dow

1 Even a cursory excursion into the history of toxic tort
litigation will prove this statenent to be quite nodest. See, e.g.,
Anderson v. WR Gace & Co., 628 F. Supp. 1219 (1986), the case on
whi ch the book and novie A Civil Action were based; see also the
hi story of the tobaccolitigation, inparticular PETERPR NGE, CORNERED:
Bl G TOBACCO AT THE BAR OF JusTICE (1998), especially chapter 6, entitled
The Sweet Snell of Gain.
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Phar maceuticals, 43 F.3d 1311, 1316 (9'" Cir. 1995). The dissenters

have an opti m stic viewof Daubert and Kumho, but that viewis quite
premature. See Martone di ssent at § 90-92; McG egor di ssent at § 104.
The co- aut hor of what t he Martone di ssent descri bes as t he “ preem nent
treatise” on scientific evidence acknow edges that it will take at
| east the “next several years [to] determ ne whether Daubert was an
enl i ghtened step forward in the way t he | aw uses sci ence or a stunbl e
backward into the darkness of a ‘Kafkaesque nightnmare.’” DaviD L.
FAalgwN, LEGAL ALcHEMY 61 (1999).

150 The present case, with its proliferation of paper, is the

par adi gm of the problem Kunho woul d present. Unlike Frye, Kunho
applies to all cases involving expert testinony, not just those
i nvolving a specific novel scientific principle. Further, while a
Frye order establishes general acceptance of atheory for all cases,

under Daubert/Kumho each trial judge in any case invol ving di sputed

expert testi nony woul d have to revi ewt he ei ght or ni ne Daubert/Kunho

factors so far revealed to us in case-specific pretrial testinonial
hearings to determine reliability of the expert’s techniques,
experi ence, observation, nmet hodol ogy, and concl usi ons —subj ecti vel y
inquiring into and determ ning not only general acceptance but al

the factors so far identified and any others that appellate courts
may yet deem appropriate to save us fromjuries that have been | ed
or msled down the garden path. See Joseph T. \Wal sh, Keeping the

Gat e, 83 Jupi CATURE 140, 143 (1999).'? O course, no one can quantify

2 A recent court of appeals nmenorandum decision illustrates
the probl ens that adoption of Daubert/Kunmho would create. In Loza
v. Pal erno, an autonobil e accident case, the defense of fered expert
opi ni on froma bi oengi neer that the | owi npact col lision and noti ons
resulting fromit were insufficient to produce any trauma under the
W tness’ theory of injury nechanics. The court of appeal s held that
the trial judge properly allowed this testinony because the w t ness
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how many tinmes juries have been fool ed by junk science, though it
undoubt edly has occurred, or how many tines this has favored the
prosecution or the defense, the plaintiff or the defendant. Nor can
anyone say how nmuch nore or truer justice would have been or wll
be attained if judges get the first crack at the evidence, together
wi th the hitherto unprecedent ed power to preclude the jury fromhearing
contested, relevant evidence froma qualified wtness.®

151 But | et us assume, as does Justice Martone, that given the
power conferred by Kunho, our trial judges woul d do better than juries.
See Martone di ssent at {1 93-94. Even t hen we woul d not fol | ow Daubert

as interpreted in Kumho. OQur constitution preserves the “right to

was qual i fied by traini ng and experi ence and thus permttedtotestify
under Rul e 702. No one rai sed a Frye objection, and no Frye hearing
was held, no Daubert claim was made, and no Daubert hearing,
necessarily i ncludi ng general acceptance, was held. No. 2 CA-CV 98-
0162 (Ariz.Ct.App., July 29, 1999). W shudder to think of the tine
that woul d be spent on cases such as Loza were we to adopt Kunho.

13 Aseriouslyinaccurate statenent inJustice Martone' s di ssent
requires rebuttal despite its marginal relevance to this, or any,
i ssue. Justice Martone asserts that this court recently sponsored
a judicial education conference “based upon the idea that judges do
have a significant gatekeeping role, whether operating under Frye
or Daubert.” Martone di ssent at {1 93. This court has never sponsored
anyt hi ng based on such a prem se. The quoted description of the
conference was contained in an invitation Justice Martone sent
interested judges ontheletterhead of the Judicial College of Arizona.
The letter was not first submtted to the court, and the quoted
| anguage was not approved by the court.

The attenpt to buttress the di ssent’s argunent in such a manner
isnot onlyirrelevant but unavailing. There are 180 fulltine judi ci al
officers sitting on Arizona’s superior court bench. According to
all reports, the conference —Cenetics in the Courtroom—was quite
wort hwhi l e. But accordingtoour judicial collegestaff, onlythirty-
four Arizona trial judges (less than twenty percent of our superior
court bench) attended the conference. City nmagistrates and justices
of the peace were not even invited, though they encounter a good deal
of cutting-edge scienceindrunkdrivingandsimlar cases. Judici al
| aw cl erks and staff attorneys were not invited and not permtted
to attend. The view that all judges are eager to be trained on
scientific issues, |like the benign view of Kunmho, is, | fear
Pangl ossi an at best.
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have the jury pass upon questions of fact by determning the
credibility of witnesses and the weight of conflicting evidence.”

Burton v. Valentine, 60 Ariz. 518, 529, 141 P.2d 847, 851 (1943).

The franmers’ intent does not contenplate giving judges the power to
determine reliability and credibility of a qualified expert as a
prerequi site to subm ssion of the expert’s conclusions to ajury for
its determ nation of the weight to be given to the testinony.

One ot her feature of the constitution m ght
fairly be described as a device to allow for
di rect popul ar control of governnental action
—the right of trial by jury. Consistent with
their overall philosophy, the Arizona franers
not only provided that the right shall “remain
inviolate” (Article Il, section 23) but took
further steps to guard agai nst encroachnents on
the independence of juries. Judges were
forbidden to charge juries with respect to
“matters of fact” and were prohibited from
commenti ng on the evidence (Article VI, section
27). Inthe case of lawsuits to recover danages
for death or injury, defenses of assunption of
risk and contributory negligence were “in all
cases what soever [and] at all times, [to] beleft
to the jury” (Article XVIII, section 5).

JoHN D. LESHY, THE AR ZONA STATE CONSTITUTION, A REFERENCE GUIDE 12 (1993).
It would be strange that a judge forbidden to comment on the
reliability or credibility of testi nony woul d be enpowered to precl ude
the jury fromhearing the testinony at all because t he j udge bel i eves
it tobeunreliableor not worthy of belief. Reductionor obliteration
of the jury function may be seen by sonme as the ultimate tort reform
but it is one prohibited by our organic |aw

152 V¢ bel i eve Joi ner and Kunho approach that result. The judge

i s made t he gat ekeeper, enpowered to nake prelim nary determ nati ons
of reliability and credibility of qualified w tnesses and to excl ude
the testinony of such witnesses if the judge concludes there is not

a “valid connection” betweenthetestinony andthe “pertinent inquiry.”
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Kumho, 526 U.S. at _, 119 S .. at 1175. Judges, of course, have
the responsibility to exclude irrelevant evidence, but the valid
connection to whi ch Kunmho ref ers goes far beyond det erm ni ng rel evancy.
It includes the judge’s determ nation of the “testinony’ s factual
basi s, data, principles, nethods, or their application” to ascertain
“whether the testinony has ‘a reliable basis in the know edge and
experience of [the relevant] discipline.”” 1d. (quoting Daubert,
509 U.S. at 592, 113 S.Ct. at 2786). Questions about the accuracy
and reliability of a witness’ factual basis, data, and nethods go
to the weight and credibility of the witness’ testinony and are
gquestions of fact. The right to jury trial does not turn on the
judge’s prelimnary assessnent of testinonial reliability. It is
the jury's function to determ ne accuracy, weight, or credibility.
153 Arizona' s constitutional right to a jury trial does not,
of course, forbidthetrial judge fromruling on adm ssi on of evi dence.
The judge nmay certainly do so, and when the testinony is based on
a novel scientific principle that the witness has taken fromothers
and applied to the case at hand, the judge may, as a matter of
foundation, require a showng of general acceptance. The

Daubert/Joi ner/Kunho trilogy of cases, however, puts the judge in

t he position of passing on the weight or credibility of the expert’s
testi nony, sonething we believe crosses the |ine between the | egal
task of ruling on the foundation and rel evance of evidence and the
jury’s function of whomto bel i eve and why, whose testi nony t o accept,
and on what basis. Kumho’'s rationale illustrates the point. For
exanpl e:

[ Sjome of Daubert’s questions can help to

evaluatethereliability even of experience-based

t esti nony. In certain cases, it wll be
appropriate for the trial judge to ask, for
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exanple, how often an engineering expert’s

experi ence-based nethodology has produced

erroneous results, or whether such a nethod is

general ly accepted in the rel evant engi neering

comunity. Likewise, it will at tinmes be useful

to ask even of a wi t ness whose expertiseis based

purely on experience, say, aperfune tester able

to distinguish anong 140 odors at a sniff,

whet her his preparationis of akindthat others

inthe field woul d recogni ze as accept abl e.
526 U.S. at _ , 119 S . at 1176. Such undoubtedly pertinent
questions are better left to counsel, and the authority to decide
themconstitutionally left to jurors. W have no doubt that jurors
wi |l be as able as judges, if not nore so, to evaluate the testinony
of the perfune sniffer who prepares by a net hod unaccept abl e t o npst
testers.
154 Thi s opinion does not | essen the trial judge' s authority
todetermne the adm ssibility of evidence. See Ariz.R Evid. 104(a)
and (b). Rule 702 conditions adm ssion of opinion evidence in part
onthe judge s determ nationthat the evidencew || “assist thetrier
of fact to understand the evidence or to determne a fact inissue.”
This, of course, pertains to the nature of the subject on which the
opinion is to be given rather than the credibility of the wtness
expressing the opinion. Lindsey, 149 Ariz. at 495, 720 P.2d at 96;
see also Cynthia H Owk, Guarding the Gate: Expert Wtness
Adm ssibility, 25 LITTGATTON 6 (1999). Kunmho el evat es t he concept of
assi stance to i nperm ssible heights by allowing the trial judge to
reject opinion testinony based on his or her views about the

reliability and accuracy of the data relied on, the credibility of

4 The data actually provide little support for the viewthat
jurors are inconpetent to deal with conpl ex cases and hard i ssues.
See, e.g., Joe S. Cecil, Valerie P. Hans, and Elizabeth C. Wggins,
Citizen Conprehension of Difficult |Issues: Lessons fromGvil Jury
Trials, 40 AmM U. L. REv. 728, 744-45, 764 (1991), and the exhaustive
not es supporting the authors’ concl usions.
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the wtness, or the weight that should be given that w tness’
testinony. O course, the line is difficult to draw, but in this
casethejudge sruling onadm ssibility crossedthe lineandintruded
on the jury’s function.

155 We do not | essentrial judges’ authority. W do not reject
Kunmho on a constitutional basis but because the authority over the
adm ssi on of evidence giventotrial judges by Kumho i s nuch di fferent
fromthe authority | ong recogni zed by the Federal Rul es of Evidence
and the common | aw of evidence. Daubert and Kumho give the judge
authority to precl ude evi dence because the judge di sagrees with t he
nmet hodol ogy used by the witness or believes the nethodology is
unreliable or the wwtness is | ess credi bl e than the wi t ness produced
by t he ot her side. Kunho, in other words, permts the judge to engage
in the weighing factor. Neither the comon | aw of evi dence nor the
Federal Rul es of Evidence permtted this type of judicial activism
The trial judge had authority to exclude evidence when it viol ated
sone rul e of law, such as the best evidence rul e or the hearsay rule.
See Richard O Lenpert, The Jury and Sci entific Evidence, | XKan. J. L.
& PuB. Pal’y 22 (1999). The trial judge was enpowered to wei gh and
make j udgnent s whet her ot herw se adm ssi bl e evi dence was t o be excl uded
because its prejudicial value outweighed its probative value. But
unti|l Kumho, nothing in the rules or the common | aw permtted the
judge to excl ude evi dence based on his or her conclusions as to the
credibility of a qualified witness’ concl usions.

156 W t hus concl ude that we should not and cannot adopt the
Joi ner and Kunmho i nterpretation of Daubert but will continueto apply
Ariz.R Evid. 702 as witten. Qur conclusion is not, as the Martone

di ssent suggests, based on a | ack of confidence in or appreciation
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for trial judges but instead an appreciation for the different
functions of thetrial judge andthe jury. Justice McG egor’s dissent
poi nts out that there are only seventeen states that have not adopt ed
Daubert and expresses concern that we are overreacting to Kumho so
that today’'s decision will possibly isolate Arizona from the
“mai nstreamof judicial analysis.” MG egor dissent at { 99. These
are matters of concern, but we believe we adopt the better rule and
that in the long run the dangers of Kunho will be perceived and t he
mai nstream of judicial decision will either shift or Kumho' s reach
w Il be confined and Daubert applied as it should be —to questions
of novel scientific evidence.

157 Qur hol di ng does not open the doors of our courthouses to
fal se science and charlatans. The Frye rule renmains as a barrier
to offers of novel scientific and possibly pseudoscientific theory.
The Rul es of Evi dence, and Rule 702 itsel f, erect barriers to adm ssion
of all opinion evidence: the evidence nust be rel evant, the w tness
nmust be qualified, and t he evi dence nust be the kind that wi ||l assi st

the jury. See Washington v. G eene, 984 P.2d 1024, 1028-30 (Wash.

1999) (even t hough Frye was sati sfied and wit ness qualified, testinony
on nmultiple personality-dissociative identity disorder properly
excluded in crimnal prosecution because di agnosi s was i ncapabl e of
forensic application to Washington's definitions of |legal insanity
or di m ni shed capacity; evidence therefore would not have assi sted

jury in performngits function); see al so Oegon v. Brown, 687 P. 2d

751 (Ore. 1984) (abandoning Frye rule, Oregon Suprene Court hol ds
expert opinion evidence adm ssible under traditional standards of
rel evancy, and factors identified in Rule 702 —qualified w tness

and testinony assisting jury; latter factors satisfiedif testinony
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iswithinwitness’ field, wwtnessis qualified, and opi ni on foundati on
intelligibly relates testinony to facts; even so, exclusion still

possi bl e under Rul e 403).

158 As Brown points out, the rules also permt trial judges
to reject even rel evant evidence that neets the Rule 702 test if the
probative value is “substantial |l y out wei ghed by t he danger of unfair

prejudi ce, confusion. . . or msleadingthejury, or by consi derations
of undue del ay, waste of tine. . . .” Ariz.R Evid. 403. One could
t hus hypot hesi ze that trial judges woul d not exceed their authority
i n excl udi ng evidence based on theories of the Flat Earth Society,

the Aristotelian concept of cosnol ogy, astrol ogy, or other fal se or

pseudosci ence. But our system provides even better tools to save
us fromjunk scientists and charl atans. As the Suprene Court itself

acknow edged, “vi gorous cross-exam nation, presentation of contrary
evi dence, and careful instruction on the burden of proof are the
traditional and appropri ate neans of attacki ng shaky but adm ssi bl e
evi dence.” Daubert, 509 U S. at 596, 113 S.Ct. at 2798. For those
whotruly believeinthejury system this, althoughinperfect, should
be enough.

159 Thus, we address the problens inherent in false opinion
evi dence without permittingtrial judges to encroach on the province
and i ndependence of the jury under the gui se of acti ng as gat ekeepers.

We have arned trial judges with the ability to take the case from
the jury even when there is a bare scintilla of evidence to support

theclaim O nme School v. Reeves, 166 Ariz. 301, 802 P. 2d 1000 (1990).

But it isonethingtopermt trial judges to grant sumary judgnent
or direct averdict whenthereis nonorethanascintilla of evidence

supporting aclaimand awholly different thingto givethemthe power
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toreduce the evidencetoascintillaby excluding otherw se adm ssi bl e
testimony fromqualifiedw tnesses sinply because they di sagree with
t he opi ni on’ s basi s or believe the expert untrustworthy or unreliable.
160 Finally, there are other solutions available if a judge
believes thereis asubstantial possibility that ajury mght be msled
or fool ed by pl ausi bl e but very untrustworthy testinony froma dubi ous
expert witness. Rule 706, Ariz. R Evid., for instance, permts ajudge
i nsuch an extraordi nary situationto appoint an expert and sets forth

the procedure to be followed. See also McCorM CcK ON EViDENCE 8§ 203,

at 733-34.
161 We therefore reject the Joiner and Kunho i nterpretations
of Rule 702. In doing so, we do not close the door to continuing

common-| aw evol ution or refinenent of either Frye or Rule 702 and
w Il continue to be responsive and receptive to evol vi ng net hods of
addressi ng any abuses in the use of expert testinony. See, e.g.,
Rul e 26(b)(4) (D), Arizona Rules of Civil Procedure (limting nunber
of expert witnesses); Rule 1(D)(4), Arizona Uni formRul es of Practice

for Medical Ml practice Cases (sane).

SUMVARY AND CONCLUSI ON
162 It is no doubt tenpting, but potentially quite harnful,
to exaggerate the breadth and scope of this decision to support
erroneous predictions of the dire consequences that will follow
See Martone dissent at Y 79-81. To conpare the repressed nenory
controversy between clinical psychiatrists and psychol ogi sts on t he
one hand and research psychol ogists on the other to a debate over
astrology is, to put it tactfully, quite a stretch. Sois the fear

that “any expert” can testify to any conclusion, no matter how
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scientifically unreliable. Qur decision, |ike Kunho, does not turn
on an attenpt to determ ne whet her repressed nenory is “scientific”
or “unscientific.” Plaintiff does not clai mher nmenories are proved
true as amtter of scientific fact. Fryeis applicabl e when an expert
W t ness reaches a conclusion by deduction fromthe application of
novel scientific principles, formulae, or procedures devel oped by
others. It is inapplicable when a witness reaches a concl usi on by
i nducti ve reasoni ng based on hi s or her own experi ence, observati on,
or research. Inthelatter case, thevalidity of the premseistested
by interrogation of the witness; in the fornmer case, it is tested
by inquiring into general acceptance.
163 Thi s case turns on a non-scientific issue. As the Martone
di ssent concedes:
In many respects, the phenonenon of

repressed nenory, whatever its validity, presents

a classic problem for the law and science

relationship. . . . [I]t remains woefully short

of being enpirically verified and, indeed,

her al ds f roma non-ri gorous school of psychol ogy

in which enmpirical validation is not a core

tenet. The theory of repressed nenories hasits

roots in clinical therapy, a domain in which

validity is not a factor of overriding

concern. :
Mart one dissent at § 86 (quoting 1 FAIGwN, ET AL.. 8§ 13-1.5, at 534).
W bel i eve the jury nust deci de what t o do about the | ack of enpiri cal
support. The June 11 Order woul d not even let the jury hear of the
controversy and would, in effect, throwit and the case out of the
courthouse, thus letting the judge decide the dispute if Frye were
appl i ed, and per haps even i f Daubert were applied. But what is gai ned
by that? The need, as Professor Faignman describes it, is this:

Repression, in short, is a testable

hypot hesi s, but it has not yet been appropriately
tested. Pending satisfactory studies, therefore,

44



the nost reasonable scientific positionis to
mai ntai n skepticism

Mart one di ssent at 1 88 (quoting 1 FAGwN, ETAL. 8 13-2. 4, at 150 ( Supp.
1999)) .

164 W agree. The nost reasonable position, scientific or
unscientific, is to maintain skepticismabout Plaintiff’s clains.
Justice Martone al so suggests this case shoul d be tested “under sone
hei ght ened formof evidentiary scrutiny.” Martone dissent at § 88.
Again we agree. But we have no doubt there will be very stringent
scrutiny by the tine abl e defense counsel finishes cross-exani ning
Plaintiff and her w tnesses, including Doctor van der Kol k. W are
quite sure al so that the nature of the case and t he evi dence produced
by Defendant nay well engender sone skepticismin the mnds of the
jurors, just as it did with the trial judge. But as able as this
trial judgeis, and no matter howwel | founded hi s skeptici smor ours,
we believe the evidentiary testing should cone fromthe adversary
system and be decided by the jury. W make no constitutional
pronouncenent. We sinply differ fromthe dissenters in this: having
faith in the jury system we believe jurors can handl e the problem
Whet her or not the jury finds Plaintiff’s clainms well founded, we
arewillingtoindul gethe presunptionthat the jurors will probably
be right, or at least as right as the trial judge, and we, m ght be
onthis and the many other difficult i ssues of fact that cone before
our courts. More inportant, we believe the result we reach is in
keepi ng with our systemof justice and its preference for trial by
jury on issues of fact.

165 Thus, we retain the Frye rule but continue to apply it as

described in Humrert. W reject the Joiner/Kunmho interpretation of

Fed. R Evid. 702 and continue to apply Ariz. R Evid. 702 as witten
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and i nterpreted by our cases. Thetrial judge's June 11, 1998 M nute
Entry Order is vacated. The case may proceed in conformance with

t hi s opi nion.

STANLEY G FELDMAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

J ONES, Vice Chief Justice, specially concurring:

166 | concur and joininthe opinionandjudgnment of themajority
but wite separately because of the growing debate over the
adm ssibility of expert testinony touching on fields of scientific
endeavor under t he Daubert/Kunmho | i ne of cases. Kumho Tire Co., Ltd.
v. Carm chael, 526 U. S. 137, 119 S. . 1167 (1999); Daubert v. Merrell

Dow Pharnmaceuticals, Inc., 509 U S 579, 113 S. C. 2786 (1993).

In the context of childhood sexual abuse, ny concern is hei ghtened
by Daubert’s adverse inpact on child victins stenmng from the
potential exclusion of otherw se rel evant evi dence.

167 The issue is unconplicated. The dissenting authors urge
t hat we adopt Daubert, thereby vestingthetrial judge with excl usive

power to determne, as a matter of |aw, whether the statute of
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limtations shoul d bar petitioner’s sexual abuse claimon the basis
that theories of “repressed nenory,” “dissociative amesia,” and
rel ated mental disorders constitute invalid science.
168 The problemis this. To adopt Daubert will give the tri al
j udge sol e power to preclude expert testinony which, in the view of
the majority, is both relevant and essential to a proper resol ution
of the case. Conversely, to admt evidence under Daubert depends
not onthe traditional evidentiary factors of rel evance or materiality
but on an extraordi nary determ nati on by t he j udge al one as t o whet her
expert testinony, as proffered, accords with scientific principles
about which the judge may know little or nothing. This constitutes
wei ghi ng, rather than a determ nation of adm ssibility under the rul es.
Clearly, evidence weighing is the province of the jury as the trier
of fact, not the judge. The great risk under Daubert is that the
jury may never hear evidence that is both conpetent and rel evant.
169 | believe application of Daubert in the instant case wl|l
under m ne Rul e 702, Arizona Rul es of Evi dence, which states inrel evant
part:

If . . . specialized know edge will assist the trier of

fact to understand the evidence or to determine a fact in

i ssue, awitness qualifiedas anexpert by . . . experience,

. . . my testify thereto in the form of an opinion or

ot herw se.
(Enmphasis supplied.) | can think of no nore succinct or accurate
description of the testinony and evi dence of fered by Bessel A. van
der Kolk, MD., than Rule 702 as quoted. His testinony is founded
on specialized know edge and is based on real experience. H s
qgqual i fications are extensive.

170 It is my general observation that a range of factual

scenarios and a variety of cause and effect circunstances in

47



speci ali zed scientific fields may renai n unexpl ai ned f or generati ons,
as i n aspects of cosmc science or in nedical or other forns of |ife
science. But it isalsotrue, as apractical matter, that their actual
occurrence, repeated time and again, nay be well within an expert’s
speci al i zed know edge and experi ence. Notw t hstandi ng t he doubt t hat
may encircle scientific theory, it is actual experience, whether in
the | aboratory, the clinic, or el sewhere, that has been t he sine qua
non of nedical and scientific progress. And it seens to ne such
experience, under Rule 702, would assist the trier of fact to
understand the issues and the evidence in the case at bar. The
excl usion of uncertain or doubtful scientific theory is one thing,
but the exclusion of specialized know edge of actual trauma which
stens fromreal experience is quite another.

171 | would admt the testinony of Dr. van der Kol k w thout

reference either to Frye or Daubert. Frye v. United States, 293 F.

1013 (1923). It should be admttedtothe extent it i s based on act ual
experience, both as the factual basis on which to determne
applicability of the statute of limtations and as the basis under
Rul e 702 to explain to the jury the nature of petitioner’s clains.
Van der Kol k i s a trained nedi cal expert with a breadth of experience
dealing with substantial nunbers of chil dhood sexual abuse victins.
A ruling that woul d exclude van der Kol k purely on the basis that
the trial judge may believe the “science” is uncertain would | eave
petitioner Logerquist and others like her with little but their
i ndi vi dual testinony based on chil dhood nmenory, with no opportunity
to introduce specialized evidence to explain things actually
experienced at a tender age in their |lives. This would inpair

substantial justice. Contrary to the dissent at paragraph 79, any
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t heory of repressed nenory, validor invalid, is easily distinguished
fromastrol ogy because the former i s invariably associated wi th severe
mental or even physical trauna to the victim whereas the latter
i nvolves no trauma and no victim That is the whole point. Traunma
caused by nolestation is relevant, and to apply Daubert in these
ci rcunstances ri sks i mmuni zi ng adul t nol esters against liability for
acts of sexual abuse against children.

172 Petitioner Logerquist all eges that her Iife has been severely
i npacted, that sexual assaults on her person were of such traunmatic
magni tude and i ncapacitated her enotional and nental self to such
an extent that for many years she was unabl e to cope with or di scuss
her past or even face life' s nost essential decisions. In light of
t he conpl ex nedical inplications and her young age at the tine the
al | eged events occurred, she al one shoul d not be expected to justify
or even expl ain her synptons. She cl ai ns depressi on. She was unabl e
to remai n enpl oyed and underwent years of nental therapy, allegedly
necessi tated by sexual abuse at the hands of the defendant. Wile
t he underlying scientific theories nmay remain uncertain, it is well
known that child victinms of sexual nolestation by adults suffer
prof ound f orns of deni al, anxi ety, depression, and guilt. Their Iives
are often l eft in shock and degradati on. Such conditions nmay endure
for years, and experience-based testinony by a trained speciali st
woul d assi st thejury to decide boththe statute of |imtations defense
and the nerits of petitioner’s case.

173 To date, none of petitioner’s allegations has been proved.
They may never be proved to the satisfaction of a jury, and the
statutory periodof limtations may still bar her claim Neverthel ess,

she shoul d at | east be accorded an opportunity to nmake her whol e case.
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174 My reason in part for joining the majority is a current
sense of resistance to the Daubert principle because it gives the
trial judge, a non-expert inscientific matters, near absol ute power
to make a one-person determ nation of what is and what is not valid
sci ence. The dissenting justices present a legitimte, well-
i ntentioned argunent, but | remain unpersuaded that a judge al one
shoul d occupy a scientific fact-intensiverolesopowerful. For that
reason, | remain skeptical of Daubert and Kumho, at |east until a
solid neasure of acceptable consistency energes under their

appl i cation.

Charl es E. Jones
Vi ce Chief Justice

MART ONE, Justice, dissenting.

175 W were asked to decide whether Frye or Daubert applies
tothe theory of repressed nenory. Instead of choosing, the mgjority
rejects both Frye and Daubert and abandons the trial court’s
substantive role in ruling on the adm ssibility of this sort of
evi dence. Because | believe that judges can play a valuable role
in preventing the abuse of expert testinony and in excluding junk
sci ence, | dissent.

176 In Logerquist v. Danforth, 188 Ariz. 16, 23-24, 932 P.2d

281, 288-89 (App. 1996), the court of appeals remanded this case to

thetrial court for anevidentiary hearingonthe validity of repressed
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menory under Frye. W denied review. The trial court then held a
conpr ehensi ve evidentiary hearing and concl uded that the rel evant
scientific community rejects the existence of repressed nenory and
the theory that such nenories can be recalled with accuracy.
Loger qui st’ s of fer of expert evidence thus fail edto pass the general
accept ance standard of Frye. The court of appeal s declined to accept
jurisdiction of Logerquist’s petition for special action. She
petitionedthis court toreviewthe foll owi ng two substantive i ssues:

1. Does the Frye rule apply to this case, or
should this court adopt Daubert?

2. Dd Judge MVey act arbitrarily,

capriciously, and/or abuse his discretion

inruling that the existence and accuracy

of repressed nenory are not generally

accepted by the relevant scientific

community so that the Frye rul e was not net

her e?
Petitionfor Reviewat 3. Al thoughthe majority answers neither issue,
here are the answers to these questions.
N77 If we were to continue to adhere to Frye, then we would
affirmthe ruling of the trial court. The hearing Judge McVey held
under Frye was conprehensive and the najority does not take issue
with his conclusion that repressed nenory is sinply not generally
acceptedinthe scientific community. Expert testinony onrepressed
menory woul d t hus be excluded. If, onthe other hand, the court chose
this case as a vehicle to adopt Daubert, as both parties urged us
to do, then the Frye hearing woul d be i nadequate and we woul d need
to remand this case to the trial court for reconsideration under
Daubert.
178 The majority chooses neither approach. Ironically, the
majority does an end-run around Frye even as it pays homage to it.

And, because the majority does not trust trial judges to properly
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performa gat ekeepi ng function, it rejects Daubert and avoi ds renmand
on this issue.
l.

179 How does the majority bypass Frye? It does so by stating
t hat expert opinion testinony about repressed nenory is not based
upon scientific theory at all. According to the ngjority, because
Frye only applies to scientific theories or processes, and repressed
menory is unscientific, general acceptance is irrelevant and the
evidence cones in. Ante, at 719. But this analysis is flawed. One
woul d reach the exact opposite conclusion if one believed that
repressed nenory was not based on a scientific theory. |[f, as the
maj ority asserts, repressed nenory has no scientific basis, then,
| i ke astrol ogy, expert testinony on it should be excluded.* If, on
t he ot her hand, the theory of repressed nmenory i s of fered as havi ng
sonme scientific validity, then it nust be subject to either Frye or
Daubert scrutiny. Here, the theory is offered as having a basis in
science. Logerquist’s expert, Dr. van der Kol k, 2 planned to testify
that amesi a for traumati c events, including sexual abuse, “has been
docunented in nunmerous scientific reports” and that the notion is
“wel | acceptedinthe relevant scientific comunity.” Ante, at 15.

Thus, Frye is fully applicable.

! The maj ority deni es the scientific basis of repressed nenory
inorder to bypass Frye. Thus, contrary to Justice Jones’ assertion,
ante, at {71, it is the mgjority, not |, that puts repressed nenory

in the sane category as astrol ogy.

2 By cluttering the Arizona Reports with his resunme, the
majority fails to distinguishbetween Dr. van der Kol k’ s qualification
as an expert, which is not in dispute, and the theory he advances,
whichis the heart of the di spute. W woul d not al |l owa Nobel | aureate
}P physics to testify that, based upon his experience, the earthis

at .
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180 The majority reaches the quite renmarkabl e concl usi on t hat
“Frye is inapplicable when a qualified witness offers relevant
testimony or concl usi ons based on experi ence and observati on about
human behavi or for the purpose of explaining that behavior.” Ante,

at 130. But observation-based experience and i nductive reasoni ng,

ante, at 762, lie at the heart of the scientific nethod. That expert
evi dence about hunman behavior has no basis in science will be
astounding news to the nedical community. It also nmeans that any

psychi atrist, psychol ogi st, or “hunman behavioralist” can be called
as an “expert” and render any theory of human behavi or, however
farfetched. This presents a profound danger to our judicial system
Neur obehavi oral genetics is an energing field. The ways in which
genes affect the brain and human behavi or rai se all sorts of issues:
t he rel ati onshi p bet ween genes and cri m nal vi ol ence; the rel ati onship
bet ween genes and nental disorders; the relationship between genes
and behavi oral disorders; therel ationshi p between genes and addi ctive
di sorders; and the |ist goes on. See Dean Hanmer and Peter Copel and,

Living Wth Qur Genes (1998).

181 After today’ s deci sion, any “expert” canwal k i nto an Ari zona
courtroom and testify about human behavior w thout any threshold
showi ng of scientificreliability. Yet, with a renegade excepti on,
courts that have addressed the adm ssibility of expert testinony on

repressed nenory have applied either Frye or Daubert. Though they

reach different outcones, each applies sone form of heightened

evidentiary scrutiny. See Shahzade v. G egory, 923 F. Supp. 286,

287 (D. Mass. 1996) (finding that the theory of repressed nenory is
reliabl e under Daubert); Doe v. Shults-Lewis Childand Fam |y Services,
Inc., 718 N.E. 2d 738, 748-49 (Ind. 1999) (concluding that, before
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the testinony is admtted into evidence, the court nust be satisfied
that the expert scientific testinony is basedonreliablescientific

principles); State v. Hungerford, 697 A 2d 916, 920 (N H 1997)

(concluding that repressed nenories nust satisfy a threshold
reliability inquiry before being admtted at trial); State v.

Quattrocchi, 681 A 2d 879, 883-84 (R I. 1996) (concludi ng that when

repressed nenory testinony is offered, thetrial judge “shoul d exerci se
a gatekeeping function and hold a prelimnary evidentiary hearing
out side the presence of the jury in order to determ ne whet her such
evidence is reliable”).

182 The nmajority neglects these cases and, instead, is drawn

to Wlsonv. Phillips, 86 Cal. Rptr. 2d 204 (App. 1999), a sui generis

opinionof California s intermedi ate appellate court. The distinction
in Wlson (distinguishing expert nedical opinion fromscientific
theories) iscontrary to Ari zona | awand common sense. Expert nedi cal
opi ni ons nust be based on nedical science as it is currently known.
A contrary concl usion would reduce nedicine to nagic.

183 The majority’s reliance upon State v. Hummert, 188 Ari z.

119, 933 P.2d 1187 (1997), to support its conclusion that Frye does
not apply here is msplaced. |In Humert, we distinguished between
two ki nds of evidence. One involved the scientific validity of DNA
identification techniques. As to this, we said Frye applied. W
al so said it was generally accepted under Frye. The other evidence
was expert experience with DNA mat ches. W al | owed opi ni on evi dence
concerning the expert’s experience with random natches w thout
subj ecting that experienceto aFrye anal ysis, because the scientific
principles that were at the basis of their personal experience had

al ready been subjected to a successful Frye analysis. Thus, under
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Hummert, the theory of repressed nenory would first have to satisfy
Frye. If it did, then and only then coul d an expert of fer an opi ni on
based on experi ence.

184 Sotoo, in State v. Lindsey, 149 Ariz. 472, 473, 720 P.2d

73, 74 (1986), we permtted expert testinony that expl ai ned “recogni zed
princi pl es of social or behavioral science which the jury [coul d]
apply to determ ne i ssues inthe case.” The principles were already
recogni zed. Here, of course, we have a very di fferent case. Repressed
menory has not been generally recognized. It is a new and
controversial theory which attenpts to explain the brain’s response
to trauma under the banner of science. Thus, we should not allow

expert testinony based upon personal experience in this area unless

and until it satisfies Frye.
185 Nor does State v. Roscoe, 145 Ariz. 212, 700 P. 2d 1312 (1984)

(Roscoe |I) advance the majority’s position. W had to acknow edge
error in admtting the dog scent evidence when it turned out that
the expert was a “charlatan” and his theory “fabricated.” State v.
Roscoe, 184 Ariz. 484, 489 n.1, 910 P. 2d 635, 640 n.1 (1996) (Roscoe
I1). Wethus erred in Roscoe | in allowing the use of this evidence
W thout any prelimnary showing of reliability. It is precisely
because of cases |like Roscoe | that the trial court’s role as a
gat ekeeper is soinportant.® The majority’ s revised readi ng of Hunmert,
Li ndsey, and Roscoe | casts Frye right out of our jurisprudence.

186 Havi ng shown that Frye does apply, here is how we should

deal withit. Apreemnent treatise onscientific evidence says this

3 Ironically, the mgjority notes that in Roscoe |, we stated
that Frye woul d apply to the theories of Freud. Ante, at f22. Yet
the theory of repressed nenory is grounded in Freud’ s theories. |If

Dr. van der Kol k'’ s testinony i s based upon Freud, how does it escape
Frye scrutiny?
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about the rel ationship between repressed nenory and the | aw

In many respects, the phenonenon of

repressed menory, whatever its validity,
presents a classic problem for the law and
science relationship....[I]t remains woefully

short of being enpirically verifiedand, indeed,
her al ds froma non-ri gorous school of psychol ogy
in which enpirical validation is not a core
tenet. The theory of repressed nenories hasits
roots in clinical therapy, a domain in which
validity is not a factor of overridi ng concern.
I n therapy, support and i nproved nental health
are the predom nant outconme neasures.

1 David L. Faigman, David H Kaye, M chael J. Saks & Joseph Sanders,
Mbdern Scientific Evidence: The Law and Sci ence of Expert Testinpbny

§ 13-1.5, at 534-35 (1997).

187 There nmay be no area of contenporary psychiatry and
psychol ogy nore controversial than the theory of repressed nenory.
“Questions are rai sed about the authenticity of such reported nenori es,
people’s ability to recall such nenories, the techniques used to
recover these nenories, and the rol e of therapists in devel oping the
menories.” Id. 8 13-2.3, at 539. |Indeed, the preem nent professor
of law and psychiatry at Harvard University notes well the problem
of menory, “infantile ammesia” and its effect on the |l egitimcy of
Freudi anismitsel f.

The t ask of constructing sel f-descriptions
i n psychoanal ytic therapy al so encounters the
probl emof menory. Everything we have | earned
I nrecent years about nmenory has enphasi zed its
plasticity, the ease with which it can be
distorted, and the difficulties of reaching a
hypot heti cal veridical nmenory. Mich of what
psychoanal ysi s consi dered i nfanti| e amesi a may
be a function of the reorgani zi ng brain rather
than of the repressing mnd. Al of this nmakes
the task of constructing meaningful histories
of desire in the individual nore daunting.

I f thereis noinportant connection between
chi | dhood event s and adul t psychopat hol ogy, t hen
Freudi an t heori es | ose much of their expl anatory
power. |f nmenory cannot be trusted to construct
a sel f-description, what does one do i ntherapy?
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Al an A. Stone, M D., Wiere WII| Psychoanal ysi s Survi ve: What Renai ns

of Freudi anismWenits Scientific Center Grunbl es?, Harv. Mag., Jan. -

Feb. 1997, at 39.

188 Thi s debate | i es at the essence of Frye. Repressed nenory
does not lie within the range of conmmon know edge. Experts in

psychol ogy and psychi atry cannot reach agreenent about its validity.

See Modern Scientific Evidence § 13-2.0, at 115-50 (Supp. 1999).

And, if experts cannot agree about the validity of repressed nenory,
how do we pass this questionto the jury without first reviewingits
reliability under sone hei ghtened f ormof evidentiary scrutiny? That
is what Frye is all about. Here is what sonme experts concl ude:
Repression, in short, is a testable

hypot hesi s, but it has not yet been appropriately

tested. Pending satisfactory studies, therefore,

t he nost reasonable scientific positionis to

mai ntai n skepticism
Id. at 150. Thetrial court properly excludedthis theory under Frye.

(I

189 Inrejecting the application of Frye to repressed nenory,
the majority construes Rule 702, Ariz. R Evid., governing the
adm ssibility of expert testinony, as though the trial court had no
roleinthe process. This, of course, requiresthe majority toreject
Daubert because Daubert concl uded that Federal Rule 702, identical
to our Rule 702, inposes a gatekeeping role on the trial judge to
ensure that only reliable expert testinony is admtted.
190 As the majority acknow edges, both sides to this case ask
us to adopt Daubert. | believe the tine has cone to accept that
invitation. Daubert and Kunmho apply a consistent and integrated

approach to Rul e 702. W copi ed our Rule 702 fromFederal Rule 702.

While we certainly have the authority toread it differently, there
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is no good reason to do so. Frye can operate to excl ude evidence
whi ch ought to be admitted. And, it m ght admt evi dence whi ch ought
to be excluded. This is especially true if the definition of the
rel evant scientific community is quite narrow. For exanple, the
communi ty of astrol ogers coul d sinply say that astrology is generally
accepted anong them Under this approach, horoscopes would be
adm ssi bl e.

191 Daubert, on the other hand, points out that scientific
testinony is admssible only if it is both relevant and reliable.
Rul e 702 assigns the trial judge the |l egal task of determ ning both
therelevanceandthereliability of scientific foundation. As noted
in Daubert, “in order to qualify as ‘scientific know edge,’ an
i nference or assertion nust be derived by the scientific nethod.”
Daubert, 509 U S. at 590, 113 S. C. at 2795. Thus, scientific
validity nust precede evidentiary reliability. See id.

192 Kumho fills out Daubert quite nicely. By not limtingthe
judicial role to scientific evidence, one avoi ds the abuse that the
majority approves here—*“any expert could sidestep scrutiny by
characterizing the testinony as °‘experience-based.’” Tracy A
Paul auskas, Note, Volune |11 of the Daubert Trilogy: Kumho Tire Co.
v. Carm chael, 39 Jurinetrics J. 443, 450 (1999).

193 The mpjority’ s treatnment of Daubert, ante, at Y33-61, is

based upon a variety of views that | sinply do not share. First,
its criticismof the United States Suprene Court’s analysis and its
characterization of its opinion as a “jury argunent,” ante, at 740,
are i nappropriate. Second, the majority shows a | ack of confidence
intrial judges that is sinply without foundation. To suggest that

trial judges are in no better position than jurors to separate junk
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sci ence fromgood scienceis, | believe, an abdication of acorerole
of the judge in our systemof justice. To suggest that judges “have
little or no technical training” and have no tinme for hearings on
the adm ssibility of expert testinony, ante, at 7Y48-49, is unfounded.
Rare is the judge who has not attended formal progranms involving
scientific evidence. Indeed, this court’s Judicial College just
sponsored a “Genetics in the Courtrooni judicial education program
based upon the idea that judges do have a significant gatekeeping

rol e, whether operating under Frye or Daubert. See Arizona Suprene

Court, Arizonal/ Sout hwest Conference on Genetics inthe Courtroom(Feb.

8-11, 2000).% This is consistent with a grow ng nati onal awareness
that judges are beconming nore literate in matters of science. See,

e.q., Stephen Breyer, The Interdependence of Science and Law,

Judi cature, Jul.-Aug. 1998, at 24.

194 And, they certainly do have tinme for hearings under Rule
104, Ariz. R Evid., to determne the prelimnary question of the
adm ssibility of evidence. In ny experience, they do it every day.
Today, the majority reads Rul e 104(a) out of our Rul es of Evidence.

That rule plainly assigns tothe trial judge the task of determ ning

4 Justice Feldmantries to separate hinself fromthe Judicia
Col | ege of Arizona, ante, at Y50, n.13, but as a forner board nmenber
of the College, he knows that neither its work nor the work of its
parent, the Arizona Judicial Council, conmes to the five nenbers of
this court. Wth rare exception, the only matters that cone before
the five nenbers of this court are cases, rules, and sone
adm ni strative issues.

The nunber of participants in the conference was limted
by the size of the grant fromthe United States Departnent of Energy.
Contrary to Justice Feldman’s assertion, 63 judges attended al ong
with 30 scientific faculty.

Justi ce Fel dman conpl ai ns about t he letter of
invitation, but he didnot conpl ai n about its | anguage when he recei ved
the letter and chose not to attend the conference. At all events,
why hol d such a conference if judges have no role in the adm ssion
or exclusion of scientific evidence?
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the prelimnary question of the adm ssibility of evidence. ("“[T]he
adm ssibility of evidence shall be determ ned by the court.”) And
i n hol ding hearings, the trial judge, unlike the jury, “is not bound
by the rules of evidence.” Rule 104(a), Ariz. R Evid.

195 Nor do | subscribe tothe majority’ s newfound di ctumt hat
the Ari zona Constitution prohibits trial judges fromdeternm ningthe
reliability of the scientific foundation for an expert’s testinony.
If thisis true, howthen have we applied Frye at all? The majority
of fers no support for its remarkabl e contenti on. Article 2, § 23
of the Arizona Constitution does not address the scope of trial by
jury. It sinply states that the right of trial by jury shall remain
inviolate. In Brown v. Geer, 16 Ariz. 215, 221, 141 P. 841, 847

(1914), we hel d that the constitution does not grant aright totrial
by jury but sinply preserves any right that existed at the tine the
constitution was adopted. But our own judges, and those across
Aneri ca, have al ways determ ned preli mnary questions of admssibility.
The jury gets to decide factual disputes after evidence is admtted
pursuant to the rul es of evidence. Jurors do not get to deci de fact ual
di sputes that go to the adm ssibility of evidence. The judge does
that under Rule 104(a), Ariz. R Evid. The majority’s view of the
respective roles of judge and jury in the adm ssibility of evidence
isextraordinary. Judicial rulings onthe admssibility of scientific

evi dence under Daubert/Kunmho would no nore violate the Arizona

Constitution than do simlar rulings violate the Seventh Amendnent
to the Constitution of the United States. Bert W Rein, The Role
of the Jury in the Evaluation of Scientific Evidence, 9 Kan. J.L.

& Pub. Pol’'y 28, 31 (1999).
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196 So as not to bel abor the point, | stop here. Suffice it
to say, there are al nost no vi ews or opi ni ons expressedinthemjority
opinion that | share.
[l

197 If Fryeis still thelawof Arizona, thenthetrial court’s
findings inthis case are unassail able. The theory of repressed nenory
has not found general acceptance in the scientific community. Thus,
it was proper for Judge McVey to exclude expert opinion testinony
onthis subject. Themgjority’s claimto adhereto Frye and yet avoi d
this result is unfathomable. On the other hand, | would, as both
si des have suggested, replace Frye wi th Daubert and remand t hi s case

for reconsideration in |ight of Daubert.

Frederick J. Martone, Justice

Mc GRE GOR, Justice, dissenting:

198 Al t hough | agree with nuch of Justice Martone’'s
dissent, | wite separately to enphasi ze several areas of
concern that today’'s majority opinion raises.

199 | amconcer ned about the tendency of the decision
toisolate Arizona’s courts fromthe nai nstreamof judi ci al

anal ysis. Al federal courts, of course, nust apply Daubert?

- 509 U.S. 579, 113 S. Ct. 2786 (1993).
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and Kumho? in interpreting and applying Federal Rule of
Evi dence 702, whichisidentical to Arizona Rul e of Evi dence
702. In addition, a large nagjority of states also fol |l ow
Daubert or a simlar standard. See Heather G Ham | ton,
The Movenent from Frye to Daubert: Were Do the States
St and?, 38 JURIMETRICSJ. 201 (1998) (noting that by Decenber
15, 1997, thirty-three states had adopted Daubert).

1100 Arizona, therefore, nowfalls within a tiny
mnority of jurisdictions that have chosen to adopt a uni que
I nterpretationof Rule 702. | see two significant negative
results. First, evidentiary rulingsthat couldsignificantly
affect the outcone of litigationw |l differ dependi ng upon
whet her an action proceeds in state or in federal court.
We have tried to avoid such distinctions. Second, because
our approach di verges fromthat taken in nost jurisdictions,
Arizona' s courts will |ose the advantage of being able to
| earn fromand foll owthe reasoni ng of other courts as they
devel op and apply Rule 702.

1101 | al so amconcerned that, by rejecti ng Daubert,
we losetheflexibility neededto admt evi dence based upon

reliable, but new y-devel oped, scientific principles.

2 526 U.S. 137, 119 S. C. 1167 (1999).
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Al t hough the majority describes our experience with Frye?
as having been “not bad,” Op. at § 47, Frye has been
frequently criticized because the delay between the
devel opnent of know edge and its ability to satisfy the
“general acceptance” standard deprives the courts of reliable
evi dence that should be placed before the trier of fact.
The tinme | ag between progress and the ability to satisfy
Frye beconmes nore inportant as our scientific know edge
multiplies in ever shorter intervals. In Arizona, unlike
nost jurisdictions, newdata and princi pl es, regardl ess of
their validity and reliability, wll be excluded fromour
courts until they attain general acceptance within the
relevant scientific comunity. Frye, despite its

shortcom ngs,* may have provided an adequate basis for

3 293 F. 1013 (D.C. Gir. 1923).

4 Comment ators and courts criticized Frye

for its difficulty of application due to the inherent
vagueness of the concept of “general acceptance,” its
susceptibility to mani pul ation, the i nconsistent results
it generates, 1ts overly conservative excl usi on of rel evant
evi dence, the tendency of courts to rely on previous
judicial assessnents of scientific theories andtechni ques
rather than their own evaluations, and the docunented
adm ssion of evidence satisfying Frye but subsequently
deened unreli abl e.

Ri chard Nahas, Daubert v. Merrill Dow Pharnaceuticals, I nc. Requi em
for Frye: The Suprene Court Lays to Rest the Common Law St andard
for Admtting Scientific Evidence in the Federal Courts, 29 NEwENG
L. Rev. 93, 101-02 (1994) (citations omtted).
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testing scientific evidence in the past. | do not think,
however, that test best responds to the chall enges facing
courts today.

1102 | al so question whether the distinction the
maj ority makes between “scientific” evidence, which nust
meet the Frye test to be adm ssible, and “non-scientific”
evi dence, which need not conply with Frye, rests on a firm
basis. Accordingtothemajority, evidenceis “scientific”
I f an expert wi tness reaches his or her concl usion t hrough
t he use of deductive reasoning, and not scientific if the
expert relies upon inductive reasoning. Op. at T 62. |
do not believethat distinctionw || prove useful and suspect
it will produce inexplicable evidentiary rulings. For
exanpl e, research scientiststell us that certain conponents
of human behavi or seemto be related to, and nmay be caused
by, genetic characteristics. In an action simlar to that
before us, if one expert, relying upon his observations,
reaches a concl usion about a party’s “human behavi or” by
reasoni ng i nductively, his testinmony woul d be adm ssi bl e
so long as his credentials are acceptable. But if another
expert witness, with an equal |y i npressive curricul umvitae,

concludes that the plaintiff’s human behavi or could be
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expl ai ned by reasoni ng deductively fromknown principl es
of genetics, that expert’s testinony would be subject to
the Frye anal ysis. The adm ssibility of testinony fromtwo
expert w t nesses about the sane subject-alitigant’s human
behavi or—woul d be tested agai nst two different standards.
And, as not ed above, whether each expert can testify wl|
depend in |large part upon whether the action proceeds in
state or infederal court. | see no benefit totrial courts
or litigants fromfollowng a path that |eads to such a
resul t.

1103 Moreover, unlike the mgjority, | would not
permt the adm ssion of unreliabl e evidence i nthe hope t hat
the adversary process will disclose its |ack of validity.
| do not think that allowing a jury to hear unreliable,
inval id “expert” evi dence benefits either our judicial system
or thelitigants. Under the approach of Daubert, which the
majority rejects, expert testinony can be admitted only if
It is basedonreliablefacts or data and on sound scientific
nmet hods and valid procedures. 509 U S. 592-93, 113 S. C.
at 2796. |If expert testinony cannot neet those criteria
and, therefore, does not rest on areliable basis, | think

it unlikely its probative value could ever outweigh the
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danger of unfair prejudice, thelikely confusion of issues,
or thelikelihoodthejurywll bemsled. See ARz. R EvID
403. “The probative value of scientific evidence. . . is
connected inextricablytoitsreliability; if thetechnique
Is not reliable, evidence derived fromthe techni que i s not
relevant.” Paul C. G annelli, The Adm ssibility of Novel
Scientific Evidence: Fryev. United States, a Hal f-Century
Later, 80 Caum L. Rev. 1197, 1235 (1980). W can justify
admttingunreliable, invalidevidenceonlyif wearewlling
tosubstituteatrial judge’ s anal ysis of an expert witness’s
credentials for the judge's analysis of thereliability of
t he dat a and net hods used t o produce t he expert’s testi nony.

1104 The majority’ s concerns, it seens to ne, derive

froman overly-broad interpretati on of Daubert/Kunmho. The
majority repeatedl y asserts that, if we adopt Daubert/ Kumho,
thetrial judgew || be permttedtoevaluatethereliability
and credibility of an expert witness and wll determ ne the
wei ght to give his or her testinony. Op. at T 44, 51-54.
Daubert, however, focuses not on the credibility of a
W t ness, but upon the scientific validity of the proffered
evidence. 509 U.S. at 590, 113 S. C. at 2795. The tri al

judge tests not the believability of an expert w tness, but
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rather thereliability of the witness’s net hodol ogy. Unl ess
we concl ude that permttingajuryto hear acredi ble w tness
testify about unreliable, invalid*®“science” sonehowassi sts
the truth-finding function, a conclusion | find untenabl e,
we shoul d not hesitate to adopt the Daubert approach.

1105 For those reasons, | would adopt the
Daubert/ Kurmho approach and remand for a hearing applying

t hose st andards.

Ruth V. McG egor, Justice
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